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PEEFACE. 



Tms Edition of Englislx Chancery Reports, containing nume- 
rous notes and references, having reached its thirty-second 
volume, the American Editor has thought an Index to those 
Notes might be useful to the profession. In the present volume 
there will be found an Index to all the American Notes con- 
tained in this and the thirty-one preceding volumes. It is my 
intention hereafter to prefix to each succeeding volume an index 
to all the notes contained therein. The remaining volumes of 
Simon's Eeports, (from eleven to sixteen,) will be the next to be 
published of this series. The annotations to those volumes will 
be completed within the present year. 

E. Fitch Smith. 



\ 



Lord Cottenham, 
Lord Tbubo, 
Lord Langdale, 



Lord ChanceUoTs. 



Sib Lancelot Shadwell, 
Mb. Babon Bolfe, 



Lords Oommissionera of the Chreat 

Seal 



LoBD Langdale, Master of the BoUs. 

Sib Lancelot Shadwell, Vwe-Charicdlor of JEngland. 



Sm James L. Knight Bbuce, 



Sm James Wigbam. 



Sib John Jebvis, 1 
SiB John Eomillt, j 
Sm John Eomilly, 

SiB A. E. OOCKBUBN, 



HT BbUCB, ) 

) 



Vice- ChanceUora. 



Attorneys- General 



> SoHdtorS'Oeneral 



A TABLE 



OF TSB 



NAMES OF THE CASES REPORTED 



m THIS VOLUME. 



Alderaon, O'Reilly v. 101 

Attorney-Oeneral v. Cooper . . .166 

V. Lawes, ... 32 

Y. ThompsoD, . . 106 



B 



Baker r. Bayldon 210 

BHrniird, Coxy. 310 

BHyldon, Baker v, 210 

Beattio V. Jolinstone 169 

^eckitt y. Bilbrough 188 

Beeching v. Morpbew 129 

BeeYor, Mainwaring y. 4-1 

Belflham y. Percival 167 

Bifniall, Boreham y. .131 

Bilbrough, Beckitt y 188 

Bird V. Luokie 301 

Boreham y. Bignall 131 

Brown Y. Whiteway 146 







Gnraeron, Danfbrd v. 329 

Clay Y. Rufford, 281 

Cooper, A tiorney-Oeneral Y. . . .166 

Cox Y. Barnard 310 

Creed, Girdlestone y. 208 

Curtis y. Fulbrook 26, 278 



Dickinson y. Mort 1 T8 

Dobson y. Land 216 



E 



East Lancashire Railway Company 

Y. Hrtttersley 72 

Elsey y. Latyenq, 159 



Danfbrd ▼. Cameron 

Vol. VIIL 



329 



Fulbrook, Curti8.y. 25, 278 



O 



Girdlestone y. Creed 208 



H 



Hattersley, East Lancashire Railway 

Company y. ....... 72 

Haydon y. Wood ...... 279, n. 



Johnstone, Beattie y. 169 



Kekewicb, Marker y. 291 



B 



TABLE OF OASESjw 



i 



Land, Dobson y. 216 

Lawea, Attornej-General v. . . . 32 

Ledj?er, Peake v .313 

Lewis y. Marsti ....... 97 

Loppington Parish, In the Matter o^ 
and of the Statute 52 Geo. IXL 

c. 101 198 

Luckie, Bird y 301 

Lutyeos, EJsej- y. 159 



U 



ITCaltnont y. Rankin 1 

Main waring y. Beeyor 44 

Manchester and Leeds Railway Com- 
pany (In the Matter of ) ... 31 

Marker v. Eekewich 29 1 

Marsh, Lewis y. 97 

Monro y. Taylor 51 

Morphew, Beeching y. 129 

Mort, Dicicinaon y 178 

Murray, Winthrop y. 214 



O'Reilly y. Alderaon 101 



Peake y. Ledger ....... 313 



Perciyal, Belaham y. 167 



Rankin, M'Calmont y. 1 

Reynell y. Sprye, Sprye y.'Reynell . 222 
Roberts, Williams y. . . . . .316 

RulTord, Clay y 281 



S 



Speakman y. Speakman . . . « 180 
Sprye, Reynell y., Reynell, Sprye y. 222 
Swift, Ward y 139 



Taylor, Monro y. 61 

y. Taylor 120 

Thompson, Attorney-General y. . . 106 



W 



Ward y. Swift ' ."139 

Whiteway, Brown y. . . ... .145 

Williams y. Roberts . . . ... 316 

Winthorp y. Murray 214 

Wood, Haydon v. 279, n. 



• • • • 

• • • 
• • • • 

• • • 

• • • 



REPORTS O'P'.-GASES 

ADJUDGED IN Tnir!%/ . 






iiGii COURT OF chm..(^.i;ry, 



• • ^ 
• •• 

BEFORE * .* .• 



• • •« 



THE RIGIIT HON. SIR JAMES WIGRAM, Knt'.,- :*. 

VICE-CnANCELLOR. 



C0MME>XTNO IN 



TRINITY TERM, 12 VICT. 1849. 



M'Calmont v. Rankin. 

1849: Feb. 14th, 15th, and 16th; May 23rd: Juno 5th and 6th; December 21. 
1850: January 12th, Uih, 16th, 2l8t, and 30th. 

Moneys were advanced by the plaintiffs to M. M., upon an agreement that they 
should bo reimbursed by the proceeds of a ship then about to be hiunched in 
New Brunswick, and of her cargo, which were to bo consigned by M. M. to the 
plaintiffs for sale, and a bill of lading of the cargo, and a power of attorney from 
tho registered owner, enabling the plaintiflfe to sell the ship, wore transmitted by 
M. M. to the plaintiffs. M. M. afterwards transferred the ship and cargo to the 
firm of C. & G^. The ship was thereupon registered in the names of C. & G. C. 
t G. sold the ship and cargo to the firm of R. A P., and the ship was then regis- 
tered in the name of P. A new master was appointed, and a new bill of lading 
signed, and the ship and cargo were consigned by R. & P. (with a power of 
attorney from P. to sell tho ship) to B. & G., in which firm all the members of 
the firm of R. & P. were partners, except P. The plaintiffs filed their bill against 
0. t G., R. A P., and R. & G., and the assignees of M. M., to estaUish a lien on 
the proceeds of the ship, and on the cargo, under their agreement with M. M. 
The defendant R., one of the partners in tho firms of R. & P. and R. & G., was 
alone within the jurisdiction and served with the subpoena : — Heldj that, in the 
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absenoe of P., who appeared to be the'regifctered owner of the diip, tlie Court 
could not make anj decree establishui'^Jtfie plalntifls' lien on the proceeds of the 
sale of the ship. .^ •J-. •. 

That, although it appeared bj^hSbfeJult of an inquiry directed before the Master, 
that the ship had been^sdlci^by IL & Q., pending the suit, under the power of 
attorney from P., an4 {t^*tbe proceeds had been accounted for by R. ft G. to 
R. ft P., no fraud bejng^proved in the transactions under which those firms had 
acquired the ship'and*the proceeds, the plaintiffs were not entitled to any relief 
in respect ortire.preft;eed8 of the sale, in the suit in whicii R. onlj appeared. 

That the oltan(of*t^e plaintiffs in equity to the proceeds of the ship, would not be 
assisted *tnr •proof of notice by P. of the transactions between the plaintiQa and 

^ete*i^ nothing in the policy of the Ship Registry Acts to prevent a third party 

" *«pol having any registered share in a ship from acquiring from the owner an in- 
terest in the proceeds of the sale of the ship in the hands of a purchaser, when 
the ship shall have been sold, the Court not being required to reoogmze any in- 
terest in such third person in the ship itselij — Semble, 

But whether, under a contract by which a party has an interest in the proceeds of 
the sale of ship, such party can compel the owner to sell the ship^ or obtain a 
decree for the sale, — QuoBre, 

The application of the rule of the Court to dismiss a bill in which the title to relief 
is founded upon allegations of fi^ud, if such fi^ud be not proved, depends not 
upon the use or omission in the bill of the word " fitiud,'' but upon the fhct^ 
whether the charges upon which the relief ia sought are in their nature such as 
this Court regards as constituting fraud. 

The suit was founded upon an agreement entered into be- 
tween the plaintiffs, M*Calmont & Co., and the firm of Mackay 
Brothers, by the following letters : — 

[*2] *" Liverpool, February 1, 1841. 

" Messrs. Mackay Brothers. 
" Dear Sirs, — In reference to the conversation lately had with 
Mr. Hugh Mackay, and in compliance with his request, we are 
now willing to accept the agency of your house at St. John's, 
N. B., on the following basis : namely, that you shall gradually 
wind up your establishment here, and remove to Glasgow, com- 
pleting the same, if required, within six months from this date. 
That all business coming into you after this date, as well as all 
shipments of supplies required by your St John's firm, shall be 
transferred to us as your agents. That your establishment at 
Glasgow shall be considered as a branch of the St. John's house, 
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and confined in its operations to the agency of the same, with 
the exception of any commission business you may have acquired 
since you have been established here, and which you may wish 
to retain ; it being, however, hereby understood that you will 
not enter into any speculations whatever, without our concur- 
rence. That we will grant you an open credit for 10,000Z. 
sterling, of which only 5000t to be at present available : the re- 
mainder, on deposit with us of a valid legal and first mortgage 
of property at St. John's, consisting of two mills and the appur- 
tenants thereof, situate at Indian Town, and stated by you to be 
worth upwards of 16,000?., which valuation is to be fully es- 
tablished to our satisfaction. This mortgage to contain full 
powers of sale, and to be considered as security, not only for the 
amount of the aforesaid credit, but for any further balance of 
general account, let the said balance arise from any or whatever 
transactions our connection with you as agents may lead us into ; 
and the said mortgage to be an available security, at any period 
of the accounts. That commission on the account shall be 
charged as agreed upon. That we are not to be under a 
heavier cash advance, at any period, than 60001 ; *and, [*3] 
with a view to make this the easier, we will consider you 
entitled to credit in your general account, for probable net pro- 
ceeds of all consignments not realized, and for bills of lading in 
hand of all forthcoming property. That we shall have the full 
and absolute control, by sale or otherwise, of all consignments 
on your account, whenever we may think proper, for our reim- 
bursement, without reference to market rates. That insurance 
against fire risks shall be effected at your cost on the mortgage 
property, &c. If you approve the same, please hand us a letter 
to that effect. We remain, &c., 

" M'Calmont & Ca" 

"Liverpool, February 16, 1841. 
" Messrs. M^Calraont k Co. 
" Dear Sirs, — ^We have now before us your favor of 1st in- 
stant, relative to our retiring from business in Liverpool, and 
going to Glasgow, or some other part of the United Kingdom, 
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to establish ourselves there, and your accepting the agency 
thereof here, and of our St. John's house. We agree to the con- 
tents of your letter as above, but have to remark, that we under- 
stand that you do not wish to preclude us from doing any 
commission business not requiring capital, such as sales of con- 
signments without advances, forwarding of goods, chartering of 
vessels, &c. ; and, from the conversation had with you, we shall 
not expect you to be rigid, if any excess is incurred in conse- 
quence of your undertaking to ship those supplies, &c., which 
we were not anxious for you to do at present. We have no 
doubt all will go on smoothly and satisfactorily to all parties. 
We are, &c., 

"Mackay Brothebs." 

The account was accordingly opened, and consignments and 
remittances were received by M*Calmont & Co. from, and 

[*4] advances made by them to, Mackay Brothers. *The 
mortgage referred to in the first letter was effected by a 

deed of the 17th of April, 1841. 

By a letter of the 30th of June, 1841, Mackay Brothers, re- 
mitting various bills to M*Calmont & Co., which they requested 
might be placed to their credit, added : " The barque Miracle 
will be launched in ten days. She will carry to your port 100 
tons 15 in. birch ; about 6 to 750 tons 20 in. white pine, average 
about 100 feet to the stick ; the balance will be third and fourth 
quality deals." 

The advances by M^Calmont & Co. to Mackay Brothers, at 
the time this letter was received, amounted to 14,467Z. ; and on 
the 8th of July, 1841, after the letter had been received, M'Cal- 
mont & Co. accepted a further draft of Mackay Brothers for 
1500?. By a letter of the 81st of July, 1841, Mackay Brothers 
forwarded to M'Calmont & Co. several other bills of exchange 
for their account, and " also a power of attorney to sell the ship 
Miracle." By a letter of the same date, Mackay Brothers wrote 
to M'Calmont & Co. as follows , — " We now hand you invoice, 
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bill lading, and specification of the cargo per barque Miracle, to 
your address, amount, as per invoice, 7616Z. 7s. 3d. sterling, 
which we hope will arrive to a good market, referring you to 
Mackay Brothers as to insurance. We are, &c." 

The invoice was described as " Invoice of cargo shipped on 
board the barque Miracle, Benson, master, for Liverpool, and 
consigned to M'Calmont & Co. for sale." After specifying the 
particulars of the cargo of timber, and the prices, the freight of 
the ship to Liverpool was stated at 1000/., and the ship Miracle, 
567 tons, at 91. 10s, per ton, — 5386Z. lOs. ; making, with the 
cargo, the sum of 7616t 7s. Sd 

^Shortly before these letters were written from New [*5] 
Brunswick, the firm of Mackay Brothers became embar- 
rassed by circumstances occurring in England. The Liverpool 
branch of their firm, by a letter to the New Brunswick branch, 
dated the 19th of July, 1841, after saying, " In consequence of 
Duncan's failure, M*Oalmonts will not accept our bills for the 
sums you sent," added the following direction for their ftiture 
remittances: — "Send your remittances in future to us and, not 
to M'Calmonts, and call the other ships the Birmingham and the 
Staffordshire, as at first intended. Draw no more bills but go to 
work and complete your ships and cargoes in hand, and pay 
nothing but for this purpose. Put your goods in prime order, of 
all kinds, and sell for prime paper till all is closed. Get the 
ships away first if you can." 

On the 28th of July, 1841, the Miracle had been registered at 
the port of St. John's in the name of James Mackay as the sole 
owner, Thomas Benson being described as the master. On the 
5th of August the registry was made in the names of Thomas P. 
Crane and John M'Grath, as the owners, and a certificate of 
British registry granted, on a cancellation of the certificate of the 
former registry. In this certificate Thomas P. Crane was de- 
scribed as master. On the 19th of August, 1841, Crane & 
M'Grath executed a bill of sale of the Miracle, Henry Bacon, 
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master, to John Pollok, and a new certificate was granted, on a 
like cancellation of the preceding certificate. 

John Pollok was a member of the firm of Robert Rankin & 
Co.^; and other members of that firm, including Robert Rankin, 
but not including John Pollok, formed a partnership in Liverpool, 
under the firm of Rankin, Gilmour, & Co. 

[*6] *John Pollok took a bill of sale of the Miracle, dated 

the 19th of August, 1841, from Crane & M^Grath, in which 

the consideration for the ship was stated at 4000i Robert Rankin 

6 Co. also purchased the cargo of the Miracle, and took a bill of 
parcels for both ship and cargo, in which the purchase-money of 
the ship was stated as dOOOt, " as per bill of sale, paid for by 
note at six months," and of the cargo as 1200Z., " by sum charged 
Robert Rankin & Co., in account with Crane & M^Grath.-' 

Robert Rankin & Co. consigned the Miracle and her cargo to 
Rankin, Gilmour & Co. at Liverpool, and transmitted to the latter 
house the bill of lading of the cargo, signed by Bacon, the mas- 
ter, who had been substituted for Benson, by whom the bill of 
lading previously transmitted to M^Calmont & Co. had been 
signed. Robert Rankin & Co. also transmitted to Rankin Gil- 
mour & Co. a power of attorney from John Pollok, dated the 
21st of August, 1841, enabling them to sell the ship. The Mi- 
racle sailed from St John's about the same time, and arrived at 
Liverpool on the 29th of September. M*Calmont & Co. asserted 
their claim, and demanded possession of the Miracle and her 
cargo, immediately on the arrival . of the ship. Benson, the 
master, and Rankin, Gilmour, & Co. repudiated all knowledge 
of M^Calmont & Co.'s claim, and the bill was thereupon filed by 
M^Calmont & Co. against Robert Rankin, (who was the only 
member of the firms of Robert Rankin & Co. and Rankin, Gil- 
mour, & Co., within the jurisdiction,) praying proce^ against the 
other members of those firms, and Crane & M'Grath, when they 
should come within the jurisdiction, and aJso against Bacon, the 
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master, and the assignees of Mackay Brothers, who had become 
bankrupt 

The bill charged, that the bill of lading, specification, 
*in voice, and power of attorney, constituted an agreement [*7] 
between the plaintiff and Mackay Brothers, that the ship 
should be sold by the plaintiffs, and that the proceeds should be 
received and carried to the credit of the account ; and that the 
transfer to Crane & M*Grath was frandulent and colorable and 
made without any good or sufficient consideration, in order to 
defraud the plaintiffs. 

The bill prayed that the transfers of the Miracle, and the sales 
of the cargo subsequently to the letters of the Slst of July, 1841, 
might be declared to be fraudulent, and to have been made for 
the purpose of defrauding the plaintiffs, and that all other declara- 
tions might be made as should be just ; that John PoUok, and 
the partners of Robert Rankin & Co. and Rankin, Gilmour, & 
Co., and the master, might be ordered to deliver up possession 
of the Miracle, her cargo, certificate, and papers to the plaintiff ; 
and that such of the defendants as might be proper and necessary 
parties might be decreed to execute a bill of sale or other suffi- 
cient writing for transferring the ship to the plaintiffs, or as they 
might direct ; and that the cargo might be sold, and the plaintiffs 
declared to have a lien on the proceeds, for the balance which 
might be found due to them on the said account ; or if the ship 
and cargo, or either of them, had been sold by the defendants, 
or any of them, that they might be decreed to account for the 
proceeds arising from such sale ; and that the plaintiffs might bo 
declared to have a lien on such proceeds, for the said balance ; 
but if the Court should be of opinion, that by means of the said 
transfers and sales, the plaintiff had lost their claims, rights and 
interests, upon the ship and cargo or any part thereof, then that 
the plaintiffit might be declared to have a Hen on the said nomi- 
nal or ostensible considerations, or on some or one of them, 
for the said *balance; and that, notwithstanding such [*8] 
nominal or ostensible consideration might have been paid, 
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that the defendants Crane & M*Grath and John Pollok and such 
of the other defendants as might be liable for the same, might be 
decreed to make good to the plaintiffs such lien as they might be 
declared entitled to. The bill also prayed, that the mortgaged 
property at St. John's might be sold under the decree ; and that 
an account might be taken of the dealings and transactions be- 
tween the plaintiffs and Mackay Brothers ; and that the plaintifls 
might be allowed to prove for the balance due to them under 
the fiat. 

The bill also prayed an injunction to restrain Bacon the mas- 
ter from parting with the ship, papers, and cargo, and to restrain 
John Pollok and the other defendants from taking possession of 
the ship, papers, or cargo, from selling or otherwise disposing of 
the same, and for a receiver of the ship and cargo. 

Eobert Rankin by his answer denied all knowledge of the im- 
puted fi:aud in the transfer of the ship or cargo by Mackay Bro- 
thers to Crane & M^Grath, and stated it to be his belief that Crane 
& M*Grath had no notice of any of the dealings between Mackay 
Brothers and the plaintiffs; and that Crane & M'Grath had 
accepted the bills of Mackay Brothers for a large amount. The 
defendant expressed the intention of his firm to sell the Miracle 
as soon as they could find a purchaser ; and he stated, that it 
was understood between Robert Rankin & Co. and Crane & 
M*Grath, that, if the ship and cargo realized more than the 
5200t, and the expenses, Crane & M*Grath should have credit 
for the surplus. 

It is not necessary to state the evidence in the cause, further 
than to advert to the conclusion of the Court upon its effect, as 
expressed in the judgment. 

[*9] *The Solicitor- General and Mr. Cairns^ for the plain- 
tiffs. 

The letters of February, 1841, and the acts done in pursuance 
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of the agreement contained in those letters, including especially 
the transmission by Mackay Brothers to the plaintiff of the 
power of attorney to sell the Miracle, and the bill of lading of 
the cargo, and the advance made to them after such transmission, 
constitute an agreement that the proceeds of the Miracle and 
her cargo should be received by the plaintiflfs, and carried to the 
credit of their account with Mackay Brothers. The power of 
attorney and the assignment were irrevocable : Haille v. Smith^a) 
Anderson v. Olark^(p) Bryans v. KiXj(c) Oaussen v. Morton ;{d) 
Abbott on Shipping, p. 333, 7th edit. The Ship Eegistry Act 
does not affect the claim of the plaintiffs. The cases on these 
Btiitutes have been decided, for the most part, whilst the stat. 34 
Geo. 3, c. 68, was in force. The statute which was in existence 
in 1841, 3 & 4 "Will. 4, c. 55, ss. 31, 34, is materially diflferent in 
its provisions. None of the cases, however, decide that a party 
may not acquire an interest in the proceeds of a ship, not seek- 
ing to establish a right to the ship in specie : Mestaer v. Oilles' 
pie,(e) Davenport v. Whitnwre^iJ) Sharp v. Tayhr^{jJ) Malcolm v. 
ScotL{h) The Ship Registry Acts, being founded on public 
.policy, were analogous to the law aflfecting aliens ; and it had 
been determined that an alien, though he could not hold 
land, might yet be interested in the purchase-money: Du 
Hourmdin v. Sheldon.{i) The certificate of registry 
*might be the subject of an action of trover by the [*10] 
plaintiflfe against the parties withholding it : Mestaer v. 
Aikins.{k) The plaintiff were therefore entitled to relief, as well 
in respect of the ship and freight as of the cargo, 

Mr. Wood and Mr. TiUotson, for the defendant Eobert Rankin, 
contended, first, that the plaintiffs had not proved that any ad- 
vance had been made on the faith of the consignment of the 
ship and cargo ; secondly, that Robert Rankin & Co. were, by 
one of their partners, the registered owners of the ship, and 

(a) I B. A P. 563. (&) 2 Bing. 20. (c) 4 M. & W. 715. 

(d) 10 B. & C. 731. (e) 11 Ves, 621. (/) 2 My. & Or. 177, 

(ff) 2 Ph. 801. (h) 3 Hare, 39. 

(0 1 Beav. 79; S. C, 4 My. & Or. 525. (k) 5 Taunt. 381, 

Vol. Vm. 2 
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purchasers of the cargo, without notice of any lien of the plain- 
tii& ; thirdly, that, supposing the plaintiflFs had any foundation 
for their claim to the cargo, their title was at law, and not in 
equity ; and, lastly, that the bill, imputing fraud to the defend- 
ants, as a ground for equitable relief, such charge, not being 
established, had substantially failed, and ought to be dismissed. 
They cited, on the alleged title to the proceeds of the ship, 
Battersby v. Smyth ;{a) and to the cargo, Mitchd v. Ede \{h) on the 
effect of the charge of fraud, Olascott v. Lany/c) and other 
cases. 



May 2Sd. — ^Vice-Chancellok : — ^This case yras argued before 
rae in February last. I greatly lament the loss of time which 
has occurred between the argument and the judgment — ^a los? 
from which I certainly would have saved the parties had I been 

aware of a defect in the present state of the proceedings, 
[*11] to which my attention was not directed in argument, *and, 

unhappily, was not attracted until I read the papers in 
private. I cannot understand how the Court can make a decree 
in the absence of John PoUok, of St. John's, in New-Brunswick. 
A similar observation applies, and scarcely with less force, to all 
parties having or claiming an interest in the proceeds of the sale 
of the ship Miracle or her cargo ; and if a decree could be made 
in the absence of those parties, or any of them, upon proof that 
they were out of the jurisdiction, no proof upon which (in strict- 
ness) I can act, has been given. With respect to this last point, 
I apprehend it is well settled, that the admission of one party in 
a cause that another party named as .defendant, but not served 
with subpoena, is out of the jurisdiction of the Court,' is not 
sufficient. The evidence of a witness to the same effect is, in- 
deed, of little value in the absence of the party, for no issue is 
joined between the plaintiff and the party to be affected by the 
evidence ; but I have always understood that there is a distinc- 
tion between a mere admission and a case of evidence of ab- 
sence. 

(a) 3 Madd. 110. (6) 11 A. ft B. 888. (c) 2 Ph. 310. 
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Supposing, however, the evidence to be sufficient, or the de- 
fect to be removed by inquiry, the difficulty itself remains, which 
may, perhaps, in this case, be removed at the expense of a few 
weeks' delay. 

The plaintiffii are a mercantile and agency house at Liverpool, 
and they claim a lien upon the cargo of the barque Miracle, 
brought to this country on her first voyage from St. John's, 
where she waa built, and also on the barque herself, with her 
tackle, apparel, and papers, for securing a balance claimed to be 
due to the plaintiffs from the two houses of Mackay Brothers 
& Co., of Liverpool, and H., J., & D. Mackay, of St. John's. 
♦Hugh Mackay is a partner in both these houses, and [*12] 
the claim of the plaintiffs is founded upon an agreement 
come to in the year 1841, between the plaintiffs on the one side, 
and Hugh Mackay, on behalf of the two firms in which he waa 
a partner, on the other. The competency of Hugh Mackay so 
to act on behalf of the two firms is not in dispute. The ques- 
tion is, whether the agreement, and the acts of the parties under 
it, entitle the plaintiff to the lien they claim. 

The two firms of Mackay Brothers & Co., and H., J., & D. 
Mackay, have become bankrupt. Their assignees are defendants 
in the cause, but stand neuter in the contest between the plain- 
tiffs and parties whom I will call the Eankins, who claim to be 
entitled to the Miracle and her cargo, adversely to the plaintiffij. 

The only matters which I need notice, in order to explain the 
defect in the proceedings, are these, and it will only be necessary 
to mention them very generally : — Under the agreement come 
to between the plain tifl& and Hugh Mackay, in February, 1841, 
such acts have been done as have raised a case of account be- 
tween the plaintiffs and the two firms for whom Hugh Mackay 
acted. In June and July, 1841, (I assume this for the purposes 
of the argument,) a considerable balance was due from the 
Mackays to the plaintiffs. On the 80th of June, 1841, H., J., 
& D. Mackay, by a letter of that date, addressed to the plaintiffs, 
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announced that the barque Miracle would be launched in about 
ten days at St. John's, and would carry a cargo of timber to the 
port of Liverpool. The Miracle was launched shortly after the 
last-mentioned date, and a cargo of timber put on board ; and 

in that state of things, at the end of July, H., J., and D. 
[*18] Mackay, before the Miracle sailed from *St. John's, sent 

forward to the plaintiffs a bill of lading of the cargo, 
signed by the then master, Thomas Benson ; also a power of 
attorney to sell the Miracle, and a third document, being a speci- 
fication of the cargo on board. These documents were received 
by the plaintifl& in due course; and it is under these documents, 
in conjunction with the agreement come to between them and 
Hugh Mackay, in February, 1841, that they now claim a lien on 
the Miracle and her cargo, as a security for the balance due to 
them. 

It appears, however, that, on the 19th of July, 1841, Mackay 
Brothers, of Liverpool, had written to H., J., & D. Mackay, of 
St. John's, announcing that an English house of Duncan Broth- 
ers & Co., had stopped payment, an occurrence which (as I under- 
stand it) threatened the credit, as it afterwards led to the bank- 
ruptcy of the Mackays. This letter was received by H., J., & 
D. Mackay after they had dispatched the bill of lading, power 
of attorney, and specification above mentioned, but before the 
Miracle had sailed. The consequence of the information con- 
tained in the letter of the 19th of July, 1841, was, that H., J., & 
D. Mackay took upon themselves to alter the designation of the 
Miracle and her cargo. The Miracle and her cargo were sold 
to the nominal defendants, Crane & M'Grath, and on the 5th of 
August, 1841, the Miracle was registered in the names of Crane 
& M'Grath, as owners. On the 19th of August, 1841, Crane 
& M'Grath sold the ship and cargo to John Pollok, of St. John's, 
and executed a bill of sale of the Miracle to him. Thomas 
Benson was discharged from being master of the Miracle, and 
Henry Bacon appointed in his stead ; and on the 20th of August 
1841, John Pollok was registered at St. John's as sole owner of 
the Miracle. 
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*0n the 21st of August, 1841, John PoUok executed [*14] 
to the defendant Eobert Rankin a power of attorney to 
sell the Miracle. 

The defendants, of the names of Rankin, Pollok, and Gilmour, 
(whom I call the Rankins,) claim an interest in the cargo of the 
Miracle, as purchasers from Crane & M'Grath through John 
Pollok, and also in the proceeds of the sale of the Miracle, and 
the Miracle and cargo have since come to their hands ; and, as 
I understand the case, the interest of the defendant Robert 
Rankin is identical with that of the last-named parties, but John 
Pollok, of St. John's, is not a party to .the suit ; he is named, 
indeed, but he is not served with the subpoena, and is said to be 
out of the jurisdiction. The other parties, (the Rankins,) and 
Crane & M'Grath, are, upon this record, in the same situation. 

Now, the first thing I have to determine, is whether the 
plaintife have the lien which they claim against the Miracle and 
her cargo, or either of them. Regularly, I cannot do this, except 
in the presence of all parties claiming an interest in either the 
Miracle or her cargo. I cannot, in the absence of such parties, 
determine that the Miracle and her cargo, or either, is liable to 
the plaintiflSs' claim, nor the amount, if any, for which either is 
liable. I might, perhaps, consider all, except John Pollok, of 
St. John's, as sufl&ciently represented by the defendant Robert 
Rankin, for the mere purpose of taking an account ; but it is im- 
possible, as I view it, to dispense with the presence of John 
Pollok, of St. John's, or other parties who say the ship, or the 
proceeds of sale, or the cargo, belong to them. The case 
of Browne v. *Blount,{a) and the late case before me, of [*15] 
Kirioan v. i>anieZ,(&)[l] apply to this case. 

It is obvious, however, that the difficulty may be got over 
without much delay, if those parties who have not been served 

(a) 2 Busa. & My, 83. (6) *? Hare, 34Y. 

[1] See note 1 to tha4i case. 
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with subpoenas will instruct counsel to appear for them at the 
hearing and if theplaintiflEj will consent that they should so appear. 

With respect to Crane & M'Grath, if they have or claim any 
interest in the Miracle or her cargo, depending upon the alleged 
invalidity of the sale of those properties by the Mackays to Crane 
& M'Grath, and afterwards by Crane & M'Grath to their vendees, 
they, Crane & M'Grath, will be necessary parties to the suit If 
they claim no such interest, and have been made parties to the 
suit in respect of the plaintiflFs' claim against them for or in re- 
spect of the interest which the parties whom I have called the 
Kankins may have in Crane & M'Grath being parties, — ^in either 
of these cases, the waiver of the proper parties may remove the 
difficulty arising out of the present state of the proceedings. 

One other point I will briefly notice, — a point taken by Mr. 
Wood, which, if valid, would dispense with the necessity of 
going into the questions of account and lien, — ^it was this ; that 
the plaintiff's right to relief is founded in the bill upon a case 
of imputed fraud. It was said, that, if the plaintiff were entitled 
to the relief they ask, they were not entitled to it upon the 
ground of any fraud proved against the defendants, and that, 
where such imputations failed, it was the practice of the Court 
to dismiss the bill. As this ground of defence may possibly be 
taken by parties not now before the Court, I abstain 
[*16] *from expressing a decisive opinion upon the argument 
in this particular case, but I can do no harm by making a 
few remarks upon the abstract proposition. The rule referred to 
is, of course, admitted. The case to which the rule applies is 
that in which the plaintiff states a case, which, if true, would 
show that the plaintiff had been wronged by the defendant, and 
that the wrOng was effected by some deceit practised by the de- 
fendant upon the plaintiff, as, by suggesting that which was 
false, or suppressing that which was true, being under an 
obligation to disclose it, I put this case for example; but 
if the case made by the bill is not of that character, the case 
will not be within the rule referred to, only because the plain- 
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tiff may use the word "fraud" in describing the wrong of 
which he complains. J£ a plaintiff should improperly state a 
case of fraud as a ground for relief, and fail to prove it, I 
cannot think the Court would refuse the defendant the benefit 
of the rule, only because the plaintiff had omitted to describe by 
that name the conduct he imputed to the defendant ; and, by 
like reasoning, in the converse case, although here the word 
" fraud" is very unsparingly used, the acts by which the plain- 
tiffs allege that they have suffered took place wholly behind 
their backs, and not by any deceit practised upon them. "What- 
ever in such a case it may be proper to do in the matter of costs, 
it is not, I think, a case for dismissing the bill, if the pleadings 
and evidence are such as to entitle the plaintiff to relief upon 
any ground other than fraud. 

Ordered to stand over, with liberty to add parties. 



Application was made on behalf of the plaintiff for a refer- 
ence to the Master, to inquire whether the ship had been sold, 
and whether the purchase-money had not come to the 
*hands of the defendant Eankin and his partners. [*17] 



The JSolicitor- General and Mr. Oaims, in support of the ap- 
plication, cited Sharp v. Taylor^{a) in which Lord Cottenham 
had directed an inquiry of that nature ; and on the question of 
the decree which might be made if the Master should find that 
the proceeds of the ship had been received by the defendant and 
his partners, Darwent v. WaJicm^Q)) and Cowslad v. Cely.{c) 

Mr. Wood and Mr. TYlbtson^ for the defendant Eobert Rankin, 
opposed the inquiry, as one which, in the state of the record as 
to parties, could not, in any view of the case, entitle the plaintiffs 
to a decree. 



June 6th, — ^Vice-Chancellor : — ^The plaintiff claims a lien oa 
a ship, and the sole registered owner of that ship, John Pollok is out 

(a) 2 Ph. 801. {h) 2 Atk. 610. (c) Pre. in Ch. 83. 
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of the jurisdiction of the Court. Supposing the ship to have been 
sold, then the plaintiff claims a lien on the proceeds of the sale 
of the ship. Supposing the ship to be unsold, which the bill 
represents was the case at the time the bill was filed, it appeared 
to me that I could not proceed in the absence of John Pollok ; 
and after consideration I am satisfied that is the inevitable con- 
clusion to which I must come. Assuming that the plaintiff 
were creditors on Bankings firm, and also that they would be 
entitled to have the ship sold, it appeared to me, that, even if I 
ascertain their right to the debt, and to have the ship sold, I 
could not go on to enforce the decree in the absence of 
[*18] John Pollok. It has *been suggested that I might, at all 
events, direct an inquiry as to what has become of the 
ship, so that, if it appeared that the ship had been sold, and the 
proceeds of the sale had come into the hands of Eankin's firm, I 
might proceed to apply those assets to pay the plaintiff's debt, 
in the absence of John Pollok, Eankin being a partner in the 
firm of which the plaintiffs claim to be creditors. I do not now 
mean to give any opinion adverse to that view of the case. I 
might, perhaps, so deal with the case if I had the parties here. 
The bill does not state that the ship has been spld, but suggests 
that, if it had been sold, the proceeds ought to be brought into 
Court. What I am now asked to do is to direct an inquiry, which, 
if answered one way, might enable the Court to proceed, but, if 
answered the other way, would leave the case in precisely the 
difficulty it stood at the hearing. Now, I have invariably acted 
on the rule, not to direct an inquiry of a speculative kind, merely 
for the purpose of avoiding a difficulty which could only be 
avoided in one way of answering the question. Unless, there- 
fore, the plaintiffs know the ship has been sold, and will waive 
all interest in the ship if it is unsold, so as to avoid every diffi- 
culty, it appears to me I cannot alter the order. The inquiry 
must be without prejudice. 

My opinion certainly was, that the party who originally wrote 
to the plaintiffs and told them the ship was coming, and would 
be answerable for this debt, had in truth pledged the ship to pay 
the plaintiff's debt unless the Eegistry Act made a difficulty. 



CASES m CHANCEEY. 18 

1849.— M'Calmont V. Rankin. 

- — - M . ._ ^^ _ ^ ^ 

* ^ _ 

Supposing that to be the case, — ^then, if Crane & M*Grath bought 
the ship with notice, they were in the position of persons who 
had purchased property the proceeds of which they ought to have 
paid to the plaintiffs ; but a doubt occurred to me, whether 
their equity to the proceeds *would go beyond Ci:ane & [*19] 
irGrath, They would be responsible if, after notice of 
the plaintiffs' claim, they paid over the purchase-money to any 
other person. But if, after this, Crane & MHjrrath sold the ship 
to another party, it does not follow that that party would be in 
the same position. 



It was referred to the Master, to inquire whether or not the 
ship had been sold, and, if so, by whom and when and for what 
sum of money ; and whether the proceeds of such sale, or any 
and what part thereof had been received by or applied oxi 
account of or for the firm of Robert Rankin & Co., and the firm 
of Rankin, Qilmour, & Co., or either of such firms, with liberty 
to state special circumstances. 

August 9iJi. — ^The Master found, by the admission of all parties, 
that the Miracle was sold on the 28 th of February, 1843, by the 
firm of Rankin, Gilmour, & Co., under the power of attorney 
from John Pollok, for the sum of 8000?. ; and that the said sum, 
being the proceeds of the sale, was received by Rankin, Gilmour, 
& Co., on account of, and the said sum (less 120?. charged for 
commission) was, by Rankin, Gilmour & Co., accounted for to 
Robert Rankin & Co. 

The cause was again argued by the Solicitor- General and Mr. 
Chims, for the plaintiffs, and Mr. Wood and Mr. TiUotson, for the 
defendant Robert Rankin. 



1850 : Jan. 2\st — ^Vice-Chancellor : — ^If the owner of a 
ship, being indebted to another person, gives him a power 
of attorney to sell the ship, and *apply the proceeds in [*20] 
payment of his debt, and the sale takes place, I do not 
see any objection in principle arising out of the Registry Acts, 

Vol. Vm. S 
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to the creditor having a right to say that he will have the pro- 
ceeds in the hands of the purchaser so applied. If the owner of 
a ship agree with his creditor that if he (the owner) shall sell the 
ship within a year, or, while the debt is unpaid, he will give the 
creditor notice of the sale, and he shall have a right to receive 
and apply the proceeds, and the ownei; does voluntarily sell 
within the time, I do not see that any objection arises under the 
Registry Acts why that transaction should not be taken to give 
the creditor a lien upon the proceeds of the ship in the hands of 
the purchaser. But what I wished to see was, whether any au- 
thority could be produced to show, that, if the sale does not take 
place, and the ship cannot actually be converted without the 
help of the Court, this Court has a right to say, as against the 
owner, that it will compel him to sell, or in any way to give the 
creditor an interest in the body of the ship itself, so as to entitle 
him to a decree of the Court for enforcing the sale. That is the 
point on which tny difficulty arises. Supposing that, in either 
of the cases I have put, the transaction would be good, in that 
case, as Crane & M*Grath were the purchasers of the ship, the 
money was in their hands, and there might be a right against 
them to say, that, by the act of the owner of the ship, a contract 
has been made which now gives the creditor a right to fasten on 
those proceeds, and get his debt paid. I do not give an opinion 
whether the law is so or not. I do not at present say, there 
would necessarily be any objection to that species of claim, — ^the 
Court not having been called upon to decree a sale, — ^the sale 
having taken place in fact by the voluntary act of the debtor. 

If a lien could be established on the proceeds, then, as 
[*21] against Crane & M'Grath, the plaintiffs might have a *right 

to say, that, if they, having notice of the plaintiffs' rights, 
have parted with the proceeds, either to the owner of the ship 
or to any one else, the plaintiff's claim being unpaid. Crane & 
M'Grath might be liable to them. But 1 do not myself see how 
that equity, as against what we call the proceeds, can be acquired 
as against a purchaser from Crane & M*Grath, even supposing 
there had been notice of the liability of Crane & M*Grath. They 
(Crane & M*Grath) are absent and cannot be touched by the 
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decree. Supposing I shall be of opinion, that, although the 
plaintiffs might have had a claim- on the proceeds in the hands 
of Crane & M*Grath, they have none against PoUok, I can make 
no decree. If the plaintiffs could strike out the names of Crane 
& M^Grath, on the ground that this was all a colorable transac- 
tion, and that Pollok was the person who really purchased from 
the Mackays, it might be .possible to raise the question. 



Jan, SOth, — Vice-Chancellor : — Without saying whether I 
am right or not in the observations I made at the conclusion of 
the argument, on the cases in which a lien might be acquired 
and enforced on the proceeds of the sale of a ship, I will, for the 
present, assume that I am right. The consequence will be, that^ 
after the registry of the Miracle in the names of Crane & 
M*Grath, the plaintiffs might have claimed a lien upon such 
parts, if any, of the purchase money remaining in the hands of 
Crane & M'Grath, as would have been payable by them to the 
Mackays. It would be so in principle, whatever the claim of 
Crane & M*Grath might in fact have been. But this will not be 
sufficient for the plaintiff' purpose. Crane & M*Grath are not 
before the Court, and the plaintiffs have to establish that 
*the lien, which, by the hypothesis, they might have en- [*22] 
forced against the purchase money in the hands of Crane 
& M*Grath, might also be enforced against the purchase money 
in the hands of John Pollok, and through him in the hands of 
the Eankins, who are parties to this suit. This branch of the 
plaintiffs' argument must be noticed in detail ; and I begin by 
assuming that the sale and transfer of the Mirade by Crane & 
M'Grath to John Pollok, was a bona fide sale, and that John 
Pollok had no notice of the plaintiffs' interest, or claim of inter- 
est, in the proceeds of the sale of the Miracle. In this view of 
the case, it cannot, I think, be contended with effect, that the 
plaintiffs could have any lawful claim against John Pollok or 
the Eankins, who are parties to the suit, in respect of the proceeds. 

The next supposition I shall make is, that the sale and trans- 
fer of the Miracle by Crane & M'Grath was a bona fide sale, ex- 
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cept that John Pollok had notice of the transactions between the 
Mackays and the plaintiffs, and of the plaintiJOfs' claim, founded 
upon those transactions, on the proceeds of the Miracle in the 
hands of Crane & M^Grath. In this case also, as in the last, it 
cannot, I think, be contended with effect^ that the plaintiffs 
could have any lawful claim against John Pollok or the Rankins, 
in respect of the proceeds. The distinction between the two 
cases must depend entirely on the notice to Pollok, which, in 
my judgment, will not alter the case. In equity, notice affects 
the legal right, only where the legal right of one party has de- 
prived another of some right he otherwise would have had ; but 
that is not the case here. Crane & M*Grath, by the supposition, 
acquired an absolute title to the Miracle by the registry in their 
names. The plaintiff' equity, if any, attached upon the pur- 
chase money, and not upon the ship. John Pollok be- 
[*23] came tke owner of the ship, but *ho did not touch the 
purchase money in the hands of Crane & M*Grath. 

The argument, therefore, for the plaintiffs must be, that the 
plaintiff equity would extend to Pollok*s purchase money as 
well as to that of Crane & M*Grath, for they can have no better 
grounds for touching the ship in his hands than in the hands of 
Crane & M^Grath ; and it is impossible for the plaintiffs, not 
having any equity against the ship in the hands of Crane & 
M*Grath, or of John Pollok, to have any equity against Pollok's 
purchase money. In fiict, Pollok, in taking the ship, has taken 
that in which the plaintiffs had no interest. 

The difficulty in the plaintiffs' way of obtaining relief against 
Pollok, on either hypothesis, was, I suspect, felt, for the bill con- 
tains charges framed with great care and perspicuity, for the 
purpose of showing that the purchase by Crane & M^Grath, and 
that by Pollok from them, was the result of a single scheme of 
fraud concocted by the Mackays, Crane & M*Gratli, and Pollok, 
to defraud the plaintiffs. The effect of these charges, if estab- 
lished, would or might be to place Pollok in the situation in 
which, by the above hypothesis, Crane & M'Grath stand with 
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respect to the purchase money; and as the Miracle has since 

been sold by Pollok, and the purchase moneys are in the hands 

of the Rankins, who are parties to the cause, the plaintiffs have 

claimed a right to attach these purchase moneys in the hands of 

the Bankins. 

I 

The first thing to be considered is, whether the imputed 
scheme of fraud is made out ; and to this I think the answer 
must be in the negative. Crane & M*Grath and John Pollok 
are not parties to the suit. The Eankins, against whom the re- 
lief is sought, deny the imputation. According to the 
evidence, the proposal to sell *the Miracle to Crane & [*2't] 
M'Grath originated with the Mackays. The Miracle was 
registered in the names of Crane & M^Grath, and they endea- 
vored to raise money from Wiggins, and it was not imtil 
Wiggins had refused to advance money that an application was 
made to Pollok. At all events, the onus of proving- the im- 
puted fraud, lies on the plaintiffs, and they have not proved it. 
Notice to Pollok of the plaintiffe' claim would not, as I have al- 
ready observed, (if such notice were proved,) affect this question. 
The bill must, I think, fail, as regards the ship and her pro- 
ceeds. 

Next, as to the cargo. At the time when the cargo arrived 
in this country, the plaintiffs were creditors of the Mackays to 
an amount exceeding 14,000i. ; and under the agreement of the 
preceding month of February, it is impossible to deny that the 
plaintiffe were entitled to have the cargo eonsigned to them. 
This is independent of the question, whether advances to some 
amount were not made by the plaintiffs upon the security of the 
specific cargo, which, according to the evidence before me, must, 
I think, be taken to have been the case ; but the question at 
law will, I think, be the same, whether the balance due to the 
plaintifls was in part made up of advances upon the cargo speci- 
fically, or was advanced generally, under the agreement of 
February, 1841. The question is, whether the property in the 
cargo did not vest in the plaintifls under the bill of lading of the 
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81st July, 1841, and tlie documents which accompanied it, so as 
to deprive the Mackays of the power to alter the destination of 
the cargo. This is purely a question of law ; but it arises in a 
suit in which this Court has undoubted jurisdiction. I am pre- 
pared to give my opinion on this part of the case ; but if either 
party desires that the case should be decided at law rather than 
that I should decide it adversely against such party, I will put 

the case in train for legal adjudication. If this question 
[*2o] *goes to law, the question upon the freight, as to which 

I am not free from doubt, may be tried in the same pro- 
ceeding. 



An action was brought upon admissions, settled by the parties out of Court 



•■•- 



[*25] ^Curtis v. Fulbrook. 

1849 : Dec. 8th and 10th. 

A general devise and bequest of the testator s real and personal estate to A. for life, 
and after the decease of A., a devise of certain copyholds to B., and a direction 
that, on the decease of B., the copyholds should be sold, with a gift of the 
moneys arising by such sale amongst persons of certain classes who should be 
living at the death of B., share and share alike : — Held to create a power of sale 
of the copyholds, by implication, in the executors of the testator. 

Apart from the power of sale, the executors would not be necessary parties on the 
more ground, that the copyhold estate is by statute made aasets to be administer- 
ed in equity for the payment of debts, — Semble. 

Where witnesses were examined during the abatement of a suit occasioned by the 
death of parties, the depositions of those who did not at the time of their ex- 
amination know of the death of the parties which had caused the abatement, 
were received, and the depositions of those who did know such facts were 
suppressed. 

The suit was for a sale of copyhold premises, of the manor 
of Isleworth Syon, and for a distribution of the proceeds amongst 
the parties entitled thereto under the will of the testator. The 
question was, whether the executors of the testator were neces- 
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sary parties to the suit, or whether the bill ought not, as against 
them, to be dismissed. 

O. Davis, by his will, dated in 1835, gave and devised all nis 
real estates and personal property to his wife for her life ; and 
after her decease he gave and devised the said copyhold premises 
to his nephew and niece, John Davis and Mary Protheron, share 
and share alike, for their lives and the life of the survivor ; and, 
immediately after their decease, he directed that the same premi- 
ses should be sold by public auction, and he gave and bequeath- 
ed the moneys arising by such sale among the children of James 
Curtis by Mary his wife, the children of William Cooper by 
Susannah his late wife, and the children of Edward Baker and 
Mary his wife, share and share alike, to such of them as should 
be living at the decease of John Davis and Mary Protheron. 
The testator appointed his wife, J. Fulbrook, and J. Cook, the 
executrix and executors of his will. 

*The testator's widow survived John Davis, one of the [*26] 
devisees of the copyhold, and died in 1845. Mary Pro- 
theron died in 1846. 

The bill, which was filed in 1848 by some of the children en- 
titled in remainder (others being defendants,) against the execu- 
tors and the customary heir of the testator, alleged, that all the 
devises and bequests in the will had been assented to by the ex- 
ecutrix and executors ; and that, since the death of the widow, 
the executors had, out of the personal estate and effects of the 
testator which remained aft;er satisfaction of his funeral and tes- 
tamentary expenses and debts, paid, handed over, and satisfied 
to the respective legatees such of the specific and pecuniary 
legacies as had become payable, and set apart and appropriated 
a competent part of the personal estate and effects of the testator 
to answer and satisfy such as had not yet become payable ; and 
that the devisees of the real estate, other than the said copyholds, 
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had, with the consent of the executors, entered into possession 
or receipt of the rents and profits of the same respectively .(a) 



Mr. Kenyan Parker and Mr. Winstanky, for the plaintiflTs, con- 
tended, that the executors were necessary parties, on the ground 
that a power of sale was vested in them by implication. They 
also contended, that, by the eftect of the statute making 
[*27] copyhold lands assets *in equity for the payment of 
debts, (6) parties claiming a sale and the distribution of 
the proceeds of copyholds under a devise might and ought pro- 
perly to make the executor a party, in order that the estate 
might be cleared of the debts to which it was now rendered 
liable by the law. 

The SdUcUoT'Oeii&rdl and Mr, &lwyn, for the defendant Ful- 
brook. 

The executors have, under this devise, no office or duty to per- 
form. The testator has wholly severed this portion of his real 
estate from the rest, and, after creating successive life estates, 
and devising the premises in remainder to the plaintiffs and 
other persons, the legal interest is as perfectly vested in the de- 
visees as it would have been if their interests had been created 
by deed. That they derive their title under a will, and not by 
deed, is an accident which cannot affect their right It appears 
in fact by the bill, that the property has been enjoyed by the 
several tenants for hfe, without any claim or interruption on the 
part of the executors. It would, moreover, be a new and most 
inconvenient and dangerous principle to lay down, that, in case 
of a devise of real estate, or the proceeds of real estate, which 
the statute has subjected to the debts of the testator, the parties 

(a) There were charges in the bill, of misconduct on the part of the executors, or 
one of them, in colluding with or instigating the customary heir in obstructing the 
sale of the estate. Tlie bill also sought to charge the executors with the receipt of 
the rents and profits after the decease of Mary Protheron. No decree was made on 
this part of the case, — the alleged receipt being denied. 

(Z>) 3 & 4 Will. 4, c. 104. 
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beneficially interested, coming to this Court for a sale, or for dis- 
tribution of the proceeds, or otherwise for the execution of a 
trust as to real estate specifically devised, — ^for to all such cases 
must the principle extend, — cannot have relief without making 
the executor a party. 

Mr. Wood and Mr. Shapter, for the other executor, 
*did not object to his being a proper party to the suit for [*28] 
the purpose of the conveyance. 

Upon the first point, the implication of a power of sale in the 
executors, the following authorities were cited : — Blatdi v. Wilr 
der,(a)Bent/iamY, Wiltshire^{b) Tyldeny. Hyde^ic) Shaw v. Borrer^{d) 
Forbes v. Peajcoc\{i) Page v. Adam,{f) and 1 Sugd. Powers, 134 
et seq.j 7th edit. ; Id. p. 185, pL 43, case cited from 2 Lev. 220. 

The Vice-Chakcellor said, that the estate in this case was 
devised to persons successively for life, with remainder over, and 
had in £act been enjoyed by the successive tenants for life before 
the bill was filed. It did not form any part of the general estate 
of the testator, so as, on that ground, to render the executors ne- 
cessary parties to the suit. Whether the words of the will gave 
the executors an implied power of sale of this particular estate 
was, upon the authorities, a question of some difficulty. 



Dec. lOih, — ^Vice-Chancellob : — ^If I had considered myself 
at liberty to proceed upon what my own opinion would have 
been, upon the question of implying in this case a power of sale 
in the executors, in the absence of the later authorities, I should 
have followed the decision of Sir John Leach in BenUiam v. 
Wiltshire,{b)[}L] It appears to me, that, where land is devised 

(a) 1 Atk. 420. (&) 4 Madd. 44. (c) 2 S. & S. 238. 

(ci) I Kee. 659. \e) 12 Sim. 528; S. C, 11 M. & W. 630. 

(/) 4 Beav. 269. 

[1] In the oase cited, tlie Vice-OhanceUor held that to enable executors to sell, 
the power must either be expressly given to them, or neccsaarily be implied, fh)m 
the produce being to paas through their hands in the execution of their office, as in 

Vol. Vni. 4 
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[*29] to one person for life, with direction that, at his *death, 

the property shall be sold, and the proceeds distributed 

amongst other persons, the direction for sale is merely with the 

payment of debts and legacies. In the case of JFbi'hes v. Peacock^ 11 Sim. 152, tho 
testator, ai\er directing all his just debts to bo paid, gave his personal estate and a 
freehold house, of which he was seised in foe, to liis wife for life, with liberty to soil 
it) in case a good offer should be made, and to invest the proceeds in the funds 
for her benefit during life; and ho directed that, at his wife's death, tho house, if not 
previously sold, should be sold, (without saying by whom,) and that the proceeds, 
together with his personal estate, sliould bo divided among the cliildren of his 
brother and sister, and he appointed his wife his executrix, and requested J. H. F. and 
R. C. jomtly with her to become executors and trustees of his will. J. H. F. and 
the testator's widow proved the will. R. 0. died in the life time of J. H. F. and the 
widow, without having proved it. Tho widow died 25 years after the testator. Sir 
Lancelot ShadwoU, V. C, held that J. H. F. had power to sell the house and to 
give a receipt for the purchase-money. In the United States the rule laid down is 
that if a will direct the estate to be sold, without nammg the donee of the power, 
it naturally and by implication, devolves upon the executor, provided they are 
charged with the distribution of the fund. In tho case ofDevoev, Hmrdjig, 2 John. 
Ch. R. 252, the will directed the real estate to be sold at public vendue, when it 
should become necessary to raise money for the legacies, or when all the children 
were of age ; but it did not say expressly who should selL Chancellor Kent^ in ac^ 
oordance with the opinion of Lord Ilardvvieke, in Blotch v. WUder^ Atk. 420, held that 
the power was given to the executor ; he phvced liis decision upon the ground, that 
the object of the power to sell was to raise money for legacies, whicli it was the 
duty of the executors to discharge. The will having regulated the sale, by declar- 
ing it to be at public auction, which it would not have done, if it was intended 
that the sale should not bo made by the constituted agents of the will, but under 
the direction of the Court. That tho necessary conclusion was that the executors 
were the persons intended by tlie testator to execute the power to sell. In thocaso 
of Begert v. MerteU, 4 Hill N. Y. R. at p. 600, Mr. J. Nelson says : " It has been 
settled law since the Year Books, that a power given in a will to sell land for tho 
payment of debts and legacies, or for making division of the produce, without 
naming the donee will vest in the executor by implication. This is deemed to bo 
fiiirly inferrible from the fact that the fund is to be distributed by him, no contrary 
intention appearing in the will." See also Meakings v. Cromwell, 2 Sandf S. C. R. 
512. Under the Revised Statutes of New- York, it is now provided that where a 
power is created by will, and the testator has omitted to designate by whom the 
power is to be exorcised, its execution shall devolve on tho Court of Chancery. 
Chancellor Kent says: "Tliis is reqiuring a resort to Chancery in every case 
where the executor, or other donee of the power is not expressly named; or where 
the power of sale by the executor is not impliedly included in the power given by 
the wUl to the exeeutor over the produce of sale." 4 Kent Com. *lih ed. p. 327, 
marginal paging, note, (a) 
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view to a convenient mode of division. The case of Bentham 
V. Wiltshire has, however, been disapproved of by the Vice-Chan- 
cellor of England.(a)[l] as irreconcileable with the prior decision 
of Sir William Grant in Ward v. Devon.{b) I think, upon the 
authorities as they now stand, I am bound to hold that the exe- 
cutors have a power of sale by implication, and that they are 
therefore properly made parties to this suit. 



June Sth and 12ih. — The plaintiffs weTe infants, and sued by 
their father as next friend. In the progress of the cause, and 
whilst it was at i^ue, one of the infant plaintiflfe and one of the 
defendants died. After their death, before the suit was revived, 
witnesses were examined for the plaintiffs before the examiner. 
The suit having been revived, the defendant Fulbrook moved to 
suppress the depositions taken in the original cause during the 
abatement. 



The /SbZiator-(7eneraZ.and Mr. Blunts for the motion. 

Mr. Kenyon ParTcer and Mr. Winstardey^ contra. 

The cases cited were ThompsorCs case^c) Grew v. Vemon,{d) 
WindharrHs ca6e^{e) Peters v. Bdbinson^{f) Sinclair v. James^ {g) 
and Lincoln v. Wright{h) 

*The Vice-Chancellol said, that the examination of [*30] 
witnesses during the abatement was clearly irregular; 
but it did not therefore follow of necessity that the Court must 
suppress the depositions. If the witnesses did not know of the 
death of the parties to the cause, and gave their testimony under 

(a) See 12 Sim. 636. 

(6) 11 Sim. 160, dted in the judgment in Ibrbes r. Peacock^ lb. 

(c) 3 P. Wma. 195. See Thompson v. Tooky 1 Dick. 115. 

(d) Cro. Ca& ST. (c) Tothill, 228. (/) 1 Dick. 116. 
^) Id. 277. P*) 4 Beav. 166. 

[1] The decision in this case has been reversed. See note, 14 Sim. 164. 



) 
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the belief that the proceedings were perfectly regular, he was of 
opinion that the depositions ought to be received by the Court 

June 12^. — ^Liberty having been given to the plaintiflfe to pro- 
duce affidavits from the witnesses as to their knowledge of the 
abatement of the time of their examination, affidavits of witnesses 
named Frogley, Newman, Jefl&, and Podio were produced, 
stating, that, at the time of their examination, they had received 
no intimation of the death of the plaintiff or defendant, and did 
not know that either of them was dead until the 9th of June, 
1849. Cook, the remaining witness, made no affidavit ; and the 
affidavit in support of the motion tended to show that Cook was 
aware of the facts when he was examined. 

The Vice-Chancellor ordered the depositions of Cook to be 
suppressed, and gave the defendants the costs of the motion, the 
next friend having known of the death of the parties when he 
proceeded with the examination. 
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*In the Matter of the Manchester and Leeds [*31] 
Railway Company, Ex parte Osbaldiston. 

1849: June 2nd. ^ 

Prolixity in setting out at leng;th, in a petition or other pleading, clauses of a public 
statute. 

A PETITION for the investment of money paid into Court in 
respect of land taken by the Company, and for the payment of 
the dividends to the tenant for life, and the usual order as to 
costs. 

Mr. Bacon, for the Company, objected, that the petition was 
made of unnecessary length, by setting out fully several sections 
of the Lands Clauses Consolidation Act. Three brief sheets of 
the petition were thus filled. The costs to be paid by the Com- 
pany were considerably increased by this practice, and it had 
become important to prevent its continuance. [He referred to 
Order CXXTL of May, 1845.] 

Mr. Elmsley, for the petition, said, that it had been very usual 
to set out in petitions such clauses of a statute as gave the Court 
jurisdiction in the subject of the application. 

The Vice-Chancellor said, it was certainly improper to 
set out in a petition, or other pleading, a public statute. It was 
sufficient in all cases to refer to it. The Company would not, 
perhaps, press for any special form of order to distinguish the 
small amount of extra costs in this case. The admonition would 
probably be sufficient. 



See 6 Yes. 362, d. 
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[*32] *Attorn"ey-General v. Lawes. 

1849 : November iTtb, 19th, and 20tli. 

A direction by will to pay into a certain bank *' a yearly Bum of 1002. for the sole 
use and benefit of any of the ministers and members of the churclies now form- 
ing upon the apostolical doctrines brought forward by the late Edward Irving, 
who may be persecuted, aggrieved, or in poverty, for preaching or upholding 
those doctrines, or half the sum may be appropriated for the benefit of the church 
founded by the late Edward Irving in Newman-street :" — Bdd^ to be a valid 
charitable bequest of a perpetual annuity. 

It is not necessary to constitute a good charitable bequest, that the objects to be 
* benefited must be shown to be of necessity a permanent and enduring class, for, 
if the objects should fail, the Court may administer the charity cypres. 

Where a legacy has been severed from the general estate, and becomes the subject 
of a suit, by the result of which the estate will not be affected, tho costs of the 
suit are borne by the fund constituting the legacy, but the appropriation or in- 
vestment by the executor of a particular sum t-o answer the legacy, where the 
question which arises upon it is a question between tlie general estate and the 
legacy, does not relieve the general estate from the costs of the suit 

An information, at the relation of Cliristoplier Heath and six 
others, to establish, as charitable, a bequest, made by the will 
of Ann Burrell, dated in September, 1836, which was in the fol* 
lowing words :— 

" I direct my executors to pay unto Messrs. Drummonds, 
bankers, 49 Charing-cross, a clear yearly sum of lOOZ., for the 
sole use and benefit of any of the ministers and members of the 
churches now forming upon the apostolical doctrines brought 
forward originally by the late Edward Irving, who may be per- 
secuted, aggrieved, or in poverty for preaching or upholding 
those doctrines, or half the sum may be appropriated for the 
benefit of the church founded by the late Edward Irving in 
Newman-street" 

The testatrix died in 1845. The defendant was her residuary 
legatee and administratrix with the will annexed. The defend- 
ant, out of the personal estate purchased and appropriated 
8338?. 65. 8c?. Consols, to answer the annuity, and by deed-poll 
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declared the trusts of such sum to be for the purposes in the will 
mentioned, " so far as the same purposes are legally valid and 
capable of taking effect under the said will, but not further or 
otherwise." And by her answer the defendant submitted to the 
Court, whether the annuity was well and effectually given 
to any .charitable purposes, and whether the annuity was per- 
petual. 

*Messrs. Drummond had declined to undertake the dis- [*33] 
tribution ; they were not parties to the suit. 

At the hearing, a reference was directed, to inquire what 
were the doctrines referred to in the will ; and whether there 
were or was any and what persons or class of persons answering 
the description of ministers and members of the churches there 
referred to, persecuted, aggrieved, or in poverty for preaching 
or upholding those doctrines ; and what was the church referred 
to in Newman -street. The Master was also to inquire whether 
the persons named in the will had refused to act as trustees of 
the annuity. 

The Master found, that Edward Irving was formerly the 
minister of a church in Regent-square, St. Pancras, in connexion 
with the Established Church of Scotland, and that, in or about 
1832, he ceased to be such minister, and his connexion with the 
Established Church of Scotland was dissolved by the act of that 
Church or the authorities thereof; but he thenceforth continued 
to be the minister, having a pastoral care over a majority of tho 
persons theretofore communicants of the church in Regent- 
square, who withdrew upon his ejection, and became under him 
a separate congregation or religious society, which had ever since 
continued, and still continued to exist; and there were then 
divers congregations and ministers belonging to such religious 
society established in London and elsewhere in the United King- 
dom, all of which held and professed certain lawful doctrines 
and tenets, called apostolical, which were taught and prominent- 
ly brought forward by the said Edward Irving during his life, 
and which were described and referred to as such in the said 
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will, as originally taught by the said Edward Irving ; and the 
Master found, that the doctrines referred to in the will 
[*S4] as " the apostolical doctrines *brought forward originally 
by the late Edward Irving," were the doctrine of the per- 
manence of the gifts of apostles, prophets, evangelists, and pas- 
tors in the Church, the doctrine of the right of the Church to 
the continuance of the miraculous powers and gifts of the Iloly 
Ghost given on the day of Pentecost, and the doctrine of the 
necessity of the presence of this fourfold ministry, (including 
that of apostles,) and of those powers and gifts in the Church, 
for the purpose of preparing and perfecting the Church for the 
second advent of the Lord Jesus Christ ; all which doctrines 
were taught and insisted upon by the said Edward Irving, and 
were founded upon the doctrine of the true humanity, as well as 
divinity of the Lord Jesus Christ ; and the same doctrines be- 
came and were the basis of communion by which the ministers 
and religious congregations adhering to the said Edward Irving, 
and to the doctrines taught by him after his separation from the 
Established Church of Scotland, were and had ever since been 
distinguished from other denominations or communities of Chris- 
tians in this country. And the Master found, that, since the 
separation of the said Edward Irving from the Established 
Church of Scotland, numerous churches, to the number of 
thirty-five or thereabouts in the whole, had been from time to 
time formed in different parts of England, upon the basis of the 
said doctrines so taught by the said Edward Irving ; and the 
worship and discipline of such churches had been and was con- 
ducted and administered by certain ministers who were known 
among the members of such congregations by the title of 
Apostles, assisted by certain other ministers of various orders, 
who were known among the members of such congregations by 
the several titles of Prophets, Evangelists, and Pastors ; and the 
total number of the communicants of such churches, besides 
those regularly attending the worship of such churches, 
[*S5] was then very considerable, and not *less than 4000 per- 
sons; and that the number of the ministers of such 
churches was upwards of 270, And the Master found, that 
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such churches were in process of formation at the date of the 
said will ; and that the testatrix had full knowledge of the doc- 
trines taught and maintained in such churches, and particularly 
of the doctrines taught and maintained by the said Edward 
Irving in the church in Newman-street ; and the testatrix her- 
self adhered to such doctrines, -though she did not attend the 
public worship held in any of such churches. And the Master 
found, that many of the persons who were then ministers and 
members respectively of such churches were, before they embrac- 
ed such doctrines, ministers or members of the Church of Eng- 
land, or of other religious denominations ; and divers of such 
persons, before embracing the doctrines aforesaid, were deriving 
a liberal or competent maintenance from 'preferraents, salaried 
offices, or other employments as clergymen, dissenting ministers, 
or schoolmasters, and otherwise, in the Church of England or in 
other religious denominations, atd w.ere deprived of such main- 
tenance upon their embraoing and professing the doctrines afore- 
said, and, in consequence of preaching or upholding the same, 
were thereby reduced toa state of pecuniary distress and poverty, 
in which they had ever since been and then were, and which 
had been from time to time relieved by voluntary contributions 
and alms of other members of the same churches ; and divers 
others of the ministers and members of said churches were, be- 
fore embracing the doctrines aforesaid, engaged in divers secular 
professions, trades, and employments, from which they were de- 
riving a liberal or competent maintenance, and, upon their em- 
bracing and upholding the doctrines aforesaid, and in conse- 
quence thereof, were deprived of such maintenance, either by 
the loss of custom and goodwill in thieir business, or by 
*the disapprobation and discountenance of friends on [*36] 
whom they were dependent, or by the voluntary relin- 
quishment of their several professions, trades, or employments, 
for the purpose of preaching the doctrines aforesaid, and devot- 
ing themselves to the ministry of religion according to the 
same doctrines ; and by reason thereof very many of the min- 
isters and members of the said churches had become and then 
were in great proverty and affliction, and had been and were 
Vol. Vm. 5 



86 CASES IN CHANCERY. 

1849. — Attomey-General v. Lawea. 

wholly or in part dependent upon pecuniary aid and support 
from the contributions of their richer brethren. 

The Master also found, that Edward Irving, at the time of his 
ejection from the Established Church of Scotland, in May, 
1832, became the chief minister of the congregation belonging 
to the church or religious society formed by him of the com- 
municants who withdrew from the church in Regent-square at 
the time of his ejection therefrom, and others who thereupon 
and subsequently joined the said congregation, and which then 
began to assemble, and had ever since continued and still con- 
tinued to assemble for the purposes of religious worship at a 
certain chapel or place of worship at No. 14, Newman-street, Ox- 
ford-street, and which chapel or place of worship was taken by 
the said Edward Irving in September, 1882, as the lessee or 
tenant thereof, for the purpose of such religious worship ; and 
the said Edward Irving continued to be the chief minister of 
such congregation so meeting for religious worship at No. 14, 
Newman-street, down to the time of his death, in November, 
1884 ; and that, upon the^ death of the said Edward Irving, the 
relator, Mr. Christopher Heath, became and had ever since been 
and then was the chief minister of the same congregation, and 
he also became the assignee of the lease of the said chapel or 

place of worship; and that the said last-mentioned con- 
[*37] gregation, *and the said Christopher Heath, as the chief 

minister thereof, had always adhered and then adhered to 
the doctrines taught by Edward Irving as aforesaid. 

The Master also found, that, besides the church in Newman- 
street, there were six other churches or congregations then es- 
tablished in London, which were respectively called the churches 
in Bishopsgate, Southwark, Chelsea, Islington, Paddington, and 
Westminster, of which the relators were the chief ministers, and 
divers other churches or congregations in connection with the 
said churches at several other places in England, Scotland, and 
Ireland, in all of which the said doctrines were taught and pro- 
fessed. 
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The Master found, that, from 1835 down to the present time, 
the chief ministers for the time being of the said seven churches 
in London had had the management and distribution of certain 
funds arising from a tenth part of certain payments voluntarily 
made by the several members of the congregations of the said 
churches, the said payments being or being paid as the tenth 
part or tithe of the clear incomes of the several members of the 
said congregations, and from certain other sums of money which 
had from time to time been voluntarily given or contributed on 
behalf of the poor ministers and members of the several churches 
or congregations ; and the said seven chief ministers had during 
the same period kept an account in their names at the bank of 
Messrs, Drummond & Co. of all sums of money arising from the 
said tenth part of the tithe so given or contributed.; and they 
had from time to time distributed and applied moneys standing 
to the credit of such account in the relief of poor ministers and 
members of the said churches and congregations ; and such ac- 
count was still kept with the said Messrs. Drummond & 
Co. by and *in the names of Miles Charles Seton, Chris- [*38] 
topher Heath, and Henry John Owen, three of the said 
relators and ministers, on behalf of the seven chief ministers for 
the time being of the said seven churches in London, for the 
purposes aforesaid. 

The Master found the amount of the moneys arising from the 
said sources, which had been applied and distributed by the said 
seven chief ministers for or towards the support of the poor 
ministers and members of the said several churches ; and that, 
notwithstanding such relief and assistance, great distress had been 
undergone by the said poor ministers and members, and the said 
seven chief ministers had been unable adequately to meet the 
appeals which had been made to them by such poor ministers 
and members for pecuniary assistance, and had continually been 
obliged, from the insuflBciency of the funds in their hands, in 
many cases to refuse such assistance where it was greatly needed, 
and oughtj if possible, to have been rendered. 
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'The Master stated, that he was of opinion and found, that 
there was such class of persons as thereinbefore mentioned, an- 
swering the description contained in the will. But that no evi- 
dence had been laid before him to show what persons there were 
answering the said description ; and he found that the church in 
Newman-street, thereinbefore mentioned, was the church described 
in the will. 

The Master also found, that Messrs. Drummond had refused 
to act as trustees of the annuity. 

The Solicitor- General, Mr. RcmndeU Palmer , and Mr. 
[*39] * Toller, for the information, submitted that the gift of the 
annuity constituted a good charitable bequest: Mitford 
V. Beynolds,{(i) Nightingale v. Ooulhum ;{b) that the annuity was 
perpetual ; and that the Court, without a scheme, might direct 
it to be paid to the account of the three ministers, at Messrs. 
Drummond's, to be applied by the seven relators, for the use of 
the class of persons indicated : Powell v. Attorney- General,{c) Tfie 
Attorney- General Y, Comber, {d) 

Mr. Kenyon Parker and Mr. Bovill, for the defendant. 

First, The bequest is not charitable within the meaning attri- 
buted to the word in this Court. It does nothing more than in- 
dicate a benevolent object, not necessarily charitable : WilUains 
V. Sirshaw,{e) James v. AUen,{f) Morice v. Bishop of Durham.{g) 
Secondly, If the bequest be construed to import an object neces- 
sarily charitable, it is of the nature of a private charity, of which 
the Court will not take upon itself the administration : Omman- 
ney v. Butcher.{h) It amounts, on the most favorable construc- 
tion, to nothing more than a gift to individuals in a certain situa- 
tion ; and upon that construction, if such individuals can be found 
to exist, and to answer the description, those persons may take 

(a) 1 Ph. 185. (6) 5 Hare, 484. (c) 3 Mer. 48. 

(d) 2 S. & S. 93. (<j) I Kee. 232, n. (/) 3 Mer. 17. 

(S) Vea. 3D0. (h) T. & R. 260. 



CASES IN CHAlfCERY. 89 

1849. — Attorney-General v. Lawes. 

an annuity for their lives : BUwitt y. Iiob€rts.{a) But such a con- 
struction does not involve any permanent endowment to be es- 
tablished by a decree in this suit.(&) The report does not even 
show that any particular persons are entitled to take under the 
gift, although it may be taken as showing that there are classes 
of persons in the position of those whom the testatrix 
desired to relieve. ^Thirdly, K the gift be deemed chari- [*40] 
table and public in its nature, it is yet owing to the alter- 
native which the testatrix has introduced, void for uncertainty : 
Flint V. Warren,{c) The gift for the benefit of the church in 
Newman-street does not so impress upon that moiety of the an- 
nuity a trust for a charity, that it can be applied to a general 
charitable purpose : Corbyn v. Frcnch,{d) It is too indefinite to 
have that effect : EUis v. SeUn/,{e) 

On the question of costs, they submitted that the administra- 
trix, having set apart and appropriated the stock to answer the 
annuity, it had been thereby distinctly severed firom the general 
estate, and that the costs should therefore be borne by the specific 
fund. The circumstance, that the defendant was the residuary 
legatee, was a mere accident It must be taken as if the defend- 
ant had been the executor, who had paid over the residuary 
estate, and made himself a trustee of the particular fund, subject 
to the direction of the Court, or as if the executor had paid the 
fund into Court, under the Trusts Act, 10 & 11 Vict. c. 96. 

The Solicitor' Genet-aly in reply. 

There is nothing in the bequest restrictive of the benefit of the 
gift to persons who were members of the particular churches then 
formed. It extends, upon a fair construction, to all who shall be 
ministers or members of the like churches thereafter to be formed. 
It is not limited, therefore, to persons then in being. That the 
objects of the charity may at some future time fail, is nothing 

(a) Cr. & Ph. 274. (b) Seo LUefj v. Rey, 1 Hare, 580. (c) 16 Jur. 626. 
(d) 4 Yes. 418. («) 1 Mj. & Cr. 286. 
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more tlian may be said of any gift for charitable purposes. The 
fallacy of the argument on the alternative expression, is in 

treating it as though the testatrix had said she gave the 
[*41] *whole or half of the annuity, — which would have made 

the gift uncertain ; — the true meaning is, that, having 
given the whole to the trustees or administrators of the bounty, 
and specified its object, she extends their power and the scope 
of their operations, by enabling them, at their discretion, to apply 
half of it within a narrower limit. The gift to the church in 
Newman-street is of itself a good charitable gift : Attorney- Oeneral 
V. Cock ;{a) and it cannot, therefore, impair the character of the 
general gift;. 



The Vice-Chancellor at the close of the argument said, 
that the bequest was not the less a charitable bequest, from the 
fact that it was given for the benefit of a limited class of per- 
sons, — that it was not the number of the objects which made the 
distinction between a public and a private charity, — that it was 
not the less a charity, because it waa confined to those members 
of a particular class of persons who were subject to certain 
grievances, and not to the class at large, — and that the bequest, 
being once declared valid as a charitable bequest, the Court 
would not permit it afterwards to drop for want of objects, but 
would administer the fund cy pres. 



Nov, 20 tfi, — ViCE-CnANCELLOR : — ^The only doubt, or rather 
the only uncertainty, that crossed my mind in this case, arose 
out of the second alternative, — the power to give one half the 
legacy to the church in Newman-street I am satisfied, however, 
that that does not make any difiference. If the gift had been 
confined to the first alternative, that is, to the minister or mem- 
bers of the churches then forming, in consequence of the 
[*42] events mentioned in the will, I *should have had no doubt 
that it was a charitable bequest to a general charitable 

(a) 2 Ves. 273. 
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xi8e.[l] It clearly would have extended to all ministers and 
members who should thereafter adhere to a congregation, the 
nucleus of which had been forming, or, at least, the formation of 
which had been commenced prior to the date of the will. It 
would have taken in all whenever they came ; and I think it 
would also have taken in any churches or congregations of 
which it could be fairly said that they were formed after that 
date, on the occasion and in consequence of the ejection of Mr. 
Irving from the Church of Scotland. The testatrix clearly did 
not mean to speak merely of the particular congregations which 
she knew to be in a course of formation, but to speak generally 
of those congregations which should be formed on that occasion 
and under those circumstances. I am satisfied that that would 
have been a general bequest, coupling with it the ^Lft for the 
church in Newman -street. I am not indeed satisfie<i that the 
latter bequest may not be a general bequest to a charitable pur- 
pose also. But, taking the whole bequest, I am clear that it 
must be considered a charitable bequest. The question then 
would be, whether the gift is not to be sustained because, there 
is a power given to some one to appropriate half of the property 
(it could only go to the extent of one half) in that particular 
way. If it had been a general power, and the purpose to which 
it was to be applied was not charitable, then the whole, to some 
extent, would fall within the class of cases cited, of which the 
case at the Rolls is a strong instance. That case lays down the 
principle very clearly. In this case, however, there is a gift in 
the firat instance to a purpose which I think is a good general 
charitable purpose; and I cannot think that the subsequent 
enumeration of a particular charity takes away from the gift 
that character of a general charitable bequest. 

*In point of form, the question which has been argued [*43] 
is perhaps not open. The bequest to the church in New- 

[1] A bequest for the members of the New York Yearly Meeting of Friends, 
called Orthodox, who are in limited and straitened circumstances, is a good charit- 
able bequest ShotwdL v. Mott^ 2 Sandford's Ch. R. 46. See note [2] to the case 
ofJBtford Y. Beynolds, 1 Philips, 192, as to charitable bequest. 
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man-street would not, I think, be a bad bequest standing alone ; 
and with regard to the other, the Master has found, — ^and there 
is no exception to his report, — that there are objects who may 
take under it. I do not see how the question can be raised ; 
but, whether there be this difficulty in form or not, I am of 
opinion that the bequest is one which must be supported. i 

With regard to the costs of the suit, I am very anxious not 
even to appear to deviate from a well-settled rule — that, where a 
legacy has been severed from the bulk of an estate, and becomes 
the subject of litigation, that particular fund, and not the gene- 
ral estate, is to bear the costs. I take the meaning of the rule 
to be this : that, if the executors, admitting the legacy to bo 
payable, sever it from the estate, and a dispute afterwards arises 
between the persons to whom, or some of whom, the legacy be- 
longs, and the Court has to decide to whom it belongs, there the 
particular fund bears the costs ; but if the dispute arises between 
the persons claiming the legacy and those claiming the estate or 
the residue, whether the legacy is payable or not, that cannot be 
the case of a severance in the sense in which the rule I have re- 
ferred to applies, because there, until the Court makes its decree 
that the legacy is payable, the legacy is not severed from the 
estate : the executors have kept it under their control for the 
purpose of having the point decided. If I were here administer- 
ing the general estate, which, but for the admission of assets I 
should have been, I should have ordered the costs to be paid 
out of the estate. Instead of requiring to have the account 
taken, the executor in this case, who is also residuary legatee, 
admits assets sufficient to pay the legacy in question. 
[*M] The admission of ^assets to pay the legacy is an admission 
of a fund sufficient to pay the costs of the suit, if the costs 
are properly payable out of the estate. I must, I think, regard 
this simply as a contest between the legatee and the estate itself, 
whether the legacy is to come out of the estate or not. The 
mere fact that the particular amount has been paid into a par- 
ticular bank, or placed in certain custody until the decision is 
known, cannot per se take the case out of the ordinary rule. 
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The costs must be paid out of the estate, and it must be referred 
to the Master to settle a scheme. 



Mainwaking v. Beevor. 

1849: November 18th and 20th. 

A residuary gift to trustees, with a direction to apply such part of the interest as 
they might deem necessary in the maintenance of all and every the testator^s 
grnmdchildren, the children of the testator's two sons, until they severally at- 
tained the age of twenty-one, and to accumulate the surplus, and when and as 
each of such grandchildren should attain the age of twenty-one years, to pay to 
each of them 20002., and as soon as all and every the said grandchildren should 
have attained their ages of twenty-one, to pay and divide the trust fund unto and 
amongst all and every his said grandchildren : — Beld^ to be a gift for the benefit 
of all the children of the testator's two sons, bom or to be bom, — ^not confined to 
children living at the death of the testator, and not distributable upon the young- 
est grandchild for the time being attaining twenty-one ; but that, on attaining 
tweiity-one, the grandchildren were entitled to the interest on their presumptive 
shares, until another grandchild should be bom. 

William Cabver by his will, dated iu 1835, after bequeath- 
ing to his trustees all his shares and moneys standing in his 
name in divers stocks, funds, and securities, and after declaring 
trusts of three several sums of 30,000?. Consols, for the benefit 
of his widow and sons, William James Carver and James Carver, 
for their respective lives, with remainder to the children of his 
said two sons, or their issue, — declared that, as to the residue of 
his Consols, his 3?. per Cent Eeduced Stock, his New 3 1-21 per 
Cent., and his Bank Stock, and all other the stocks and funds or 
securities which might be standing in his name at his decease, 
(except the said three sums of 30,000t Consols,) his trustees 
should stand possessed of such residue, upon trust (after 
paying an *annuity of 20?. to Mary Scott for her life,) to [*45] 
pay and apply such part and proportion of the dividends, 
interest, and annual produce of the residue, as the said trustees 
or the survivors or survivor of them might in their or his dis- 
cretion deem necessary, for or towards the maintenance and edu* 

Vol. Yin. 6 
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cation of all and every of his grandchildren, the children of his 
said two sons, William James Carver and James Carver, until 
they should severally attain the age of twenty-one years. And 
the testator directed, that the surplus of such dividends, interest, 
and annual produce, which should not be wanted and applied 
for the purpose last aforesaid, should be invested by his trustees 
in government securities, (with power to vary and transpose the 
same,) and proceeded : — *' And when and as each of my said 
grandchildren shall attain the age of twenty- one years, upon trust 
that they my said trustees, &c., do and shall, by the sale of such 
part of the stocks, funds, and securities then standing in their 
names or name, as may be necessary for the purpose, raise and 
pay to each of my said grandchildren, so attaining the age of 
twenty-one years as aforesaid, the sum of 2000Z. for their own 
benefit And I do hereby declare, that when and so soon as all 
and every my said grandchildren shall have attained their age 
of twenty-one years, they my said trustees, &c., do and shall 
stand possessed of the whole of the stocks, funds, and securities 
then standing in their names, upon any of the trusts of this my 
will, (over and above the three several sums of 30,000Z. SI per 
Cent. Consols, hereinbefore by me disposed of,) upon trust to pay, 
transfer, divide, and make over the same respectively, and the 
dividends, interest, andan nual produce thereof, unto, between, 
and amongst all and every my said grandchildren, to and for 
their own absolute use and benefit as tenants in common, and 

not as joint tenants. Provided always, and I do hereby 
[*46] declare, that if I shall have only one *grandchild who 

shall live to attain the age of twenty-one years, then such 
one grandchild, upon his attaining that age, shall have and be 
entitled to the whole of the stocks, funds, and securities, and the 
dividends, interest, and annual produce thereof, to which my 
grandchildren, if more than one should have attained the age of 
twenty-one years, would have become entitled. And I do 
hereby further declare, that each of my grandchildren, upon 
their severally attaining the age of twenty-one years, shall take 
vested interests under this my will. Provided also, and I do 
hereby further declare, that in case any or either of my grand- 
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children shall at any time during his, her, or their minority, go 
or be taken beyond the seas, for the purpose of being or to be 
educated in any foreign country, or for any purpose whatever, 
and shall remain beyond the seas or in any foreign country, for 
any purpose whatever, more than three calendar months in any 
one year, then and in every such case, and from thenceforth, the 
claim, right, and title of each and every such grandchildren so 
going or being taken beyond the seas to maintenance and edu- 
cation out of or in respect of any moneys or property to which 
they, he, or she may be entitled under this my will, shall cease 
and determine and become forfeited ; but so, nevertheless, that 
such forfeiture shall not in any respect affect the right of such 
grandchild or grandchildren to the principal of such moneys 
and property, upon his, her, or their attaining the age or ages 
hereinbefore mentioned for payment of the same." 

The testator died in 1837, leaving his two sons surviving. 
William James one of the sons had five children living at the 
testator^s death. James, the other son, was unmarried. The 
youngest of the five grandchildren attained twenty one years of 
age in 1848, and no others had been born. The grand- 
children then filed their bill *for the execution of the [*47] 
trusts of the residue of the stocks, funds and securities, 
and for a declaration that they were entitled to an immediate 
transfer of their respective shares. Mary Scott the annuitant was 
dead, but the sons, William James and James, were still living. 



The Solicitor- Oeneral and Mr. Prior, for the plaintiffs, submitted, 
that the objects of the bequest, (the grandchildren of the testa- 
tor, the children of his two sons,) must be construed as grand- 
children living at the death of the testator ; or, if it went further, 
that it must be confined to grandchildren living at the death of 
the testator, and those born subsequently but before the youngest 
for the time being attained twenty-one. By the former construc- 
tion, confining the bequest to the grandchildren living at the 
testator's death, the words " all and every my children"' would 
be satisfied. The construction would comprehend the class, and 
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the gift is an immediate gift for the benefit of the class : Single' 
ion V. Oilbert(a) There is no rule of law which requires the 
Court to enlarge this construction of the words : ERioU y. EUiotLQi) 
But if the first construction be not adopted, the Court is neces- 
sarily forced to adopt the second, — ^that of limiting the objects to 
the grandchildren bom before the youngest existing grandchild 
attained twenty-one, which must be taken to be the period of 
distribution : Hughes v. IIughes,{c) and 2 Jarm. Wills. 82. The 
provision of a fund for the maintenance of the infant grandchildren 
for the time being, is apparently the intention of the testator in 
the directions to his trustees ; and that object being now satisfied, 
and all the grandchildren having, by the express declaration of 
the will, attained vested interests in their respective shares, there 

is no apparent reason or purpose in deferring the dis- 
[*48] tribution. The postponement of the *distribution until 

the death of the testator's sons, the parents of the grand- 
children, would create the inconvenience which has led to the 
general rule by which the interests of the class are fixed imme- 
diately that a share becomes payable, excluding all who subse- 
quently come into existence. 



Yice-Chancellob : — In the case of a gift to children when 
they attain twenty-one, the reason of the rule of the Court is, 
that the eldest chUd, on attaining twenty-one, has a right to 
demand his share, and that this right is inconsistent with a gift 
to "all the children" including those who may afterwards be 
bom of the parent named. In this case there is no such incon- 
sistency. Here there is no express direction, conferring upon the 
grandchildren the right now to receive their shares, and no in- 
consistency would arise from holding all the grandchildren born 
in the lifetime of either of the parents named in the will, entitled 
to participate. If the class is to be confined to the grandchildren 
in esse at the death of the testator, the argument is intelligible. 
In the case of Elliott v. Elliott, the Vice-Chancellor seems to have 
adopted that construction, on the ground that it brought the 

(a) 1 Cox, 68. (6) 12 Sim. 276. (c) 3 Bro. 0. C. 434. 
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bequest within the rules of law as to remoteness, proceeding, I 
suppose, on the principle, that where a will adnaits of two con- 
structions, that is to be preferred which will render it valid. [1] 
The rules of construction cannot, however, be strained to bring 
a devise or bequest within the rules of law. K the class cannot 
be so restricted in this case, and grandchUdren bom after the 
death of the testator are to be admitted, there does not appear to 
be any reason for excluding a grandchild, bom or to be bom in 
the lifetime of either of the testator's sons. 

*Mr. Wood and Mr. Edward Choice, for the trustees, sub- [*49] 
mitted, that as James, one of the sons, had no child at 
the date of the will, or at the death of the testator, and still had 
no chUd, no rule of construction could exclude any child or 
children that James might hereafter have from the benefit of the 
gift. The interests of the surviving grandchildren in their pre- 
sumptive shares being vested, they might now be entitled to the 
interest on such shares: Scott y. Earl of Scarborough,{a) and 
the cases there cited. 



Nov. 20ih. — ^Vicb-Chancellor : — Where a testator has given 
two inconsistent directions, and has said, that the children, or 
(which is the same thing) all the children, shall participate in the 
fund, and then directs that there shall be a division when or as 
soon as each attains twenty-one, in that case you must do one of 
two things, — ^you must either sacrifice the direction that gives a 
right to distribution at twenty -one, or sacrifice the intention that 
all the children shall take. The Court has in such cases decided 
in favor of the eldest child taking at twenty-one, as the will di- 
rects, and sacrificed the intention that all the children shall take. 
In this case, the testator has given the residue to all the children 

[1] Where a deed or will admits of a two-fold construction, one of which would 
render it void and the other would uphold it, the Court is bound to give it that 
construction which leaves it effectual in law. Mason v. Jones^ 2 Barb. S. C. R. 230, 
Builer v. Butler, 3 Barb. Ch. B. 304; PoTid v. Bergh, 10 Paige's Ch. R. 140; Parks 
V. Parfta, 9 Paige's Ch. Rep. lOY. 

(a) 1 Beay. 154. 
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of his two sons, when the youngest attains the age of twenty- 
one years. There are a certain number of children, and the 
elder children attain twenty-one. The inconvenience pointed 
out by Mr. Prior then arises ; — the provision for the maintenance 
of those children ceases, though, as it cannot be certainly said 
that the youngest child has attained twenty-one, they cannot 
claim a distributive share of the fund. The question is, how 

long is the eldest child or the other children to wait. K the 
[*50] objects of the testator's bounty can be confined *to children 

of his sons living at his death, — which, independently of 
the fact that there is one son who had no children at that time, 
I am clear cannot be done in this case, — ^it might be possible to 
get at the conclusion which I have already mentioned, that, the 
moment the eldest attained twenty-one, the period pointed out 
for division arrived. If it be once admitted that a child born 
after the death of the testator may take, all the inconvenience is 
let in, and the eldest child may have to wait for an indefinite 
time, so long as children may continue to be born. How in that 
case is it possible to limit the class entitled in the way suggested, 
which is, that the moment the youngest child in esse attains 
twenty-one, there is to be a division^ although there may be an 
unlimited number of children born afterwards ? I do not see 
how the inconvenience pointed out can be avoided. The words 
of the will do not require an immediate distribution.[l] 

[1] "Where a legaoy is given to a class of individuals, the general rule is that it 
will take m all who answer the description at the time the gift shall take effect 
SwirUon v. Legare^ 2 M.'Cord's Cb. R. 440, where a legacj'- is given to a particular 
class, to take effect on the death of the testator, the person answering the descrip- 
tion at his death, take. Knight ^r. TTafl, 2 Do v. & Bat 126. But a child in ventre sa 
mere, at the death of the testator is considered as in esse ; and if it should after- 
wards be bom olive, it would be equally entitled with those children who were 
bom in the life time of the testator Jenkins v. Freyer^ 4 Paige Ch. R. 47. If iho 
distribution is to be made at a future period, unless the bequest is controlled by the 
will, all the class during the period, and the representatives of such as are deceased, 
take. Knight v. WdO, 2 Dev. & Bat 125. Myers v. My&rs 2 M'Cord's Ch. R. 256. 

Chancellor Walworth, in Jenkins v. Freyer, above cited, laid down the rule that 
unless by the will, there is a postponement of the division of a legacy given to a 
class of individuals, until a period subsequent to the testator's death, every person 
who answers the description so as to come within that class at the time fixed by 
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With respect to tLe case of Hughes v. Hughes, it appeared to 
xne at first, that though the language of the Court in giving 
judgment was in favor of the view I take of the case, the decree 
as drawn up was different It is not, however, different, for it 
lets in all the children, — whether it means children in esse or 
children at any time bom of the daughter, I do not know. It 
is not now the practice of the Court to make a prospective de- 
cree ; but the decree is open to the construction, that every child 
of the daughter shall take a distributive share. I see no princi- 
ple upon which a distribution can be demanded in the case be- 
fore me, merely because the youngest grandchild in esse has at- 
tained twenty-one. 



Declarb, that, according to the true construction of the will of William Caryer, 
the testator in the pleadings named, dated the 18th day of March, 1835, the 
plaintiffs, as representing the existing ^children of William James Caryer, [*ol] 
are not entitled to a diyision of the trust fund in the pleadings mentioned, in 
exclusion of any other children which may hereafter be bom of either William 
James Canrer or James Ganrcr, but until some such other child shall be bom, they 
are entitled to the income of such trust fund ; and that the said plaintiffs will be 
entitled to the principal thereof, if no other such child shall be bom and attain the 
age of twenty-one years. 

■ ^l^^— IllM^MI. P ■■■■ —^—^—■^■1 ■ ■ ■■■■ I ■■■■■■— —^^M I I ■■ . ■■ !■ — ^fc— ^^^^ 

the testator for the diyision, will be entitled to a share, although not in esse at his 
death, unless there is something in the will to show that the testator intended to 
limit the legacy to such only of the class as would answer the description at the 
time of his death. 

Where property is giyen to a class, and no time is fixed for a diyision, it is diyiai- 
ble by the will, at the testator's death, and only children bom at the time of the 
testator's death or in ventre sa mere^ are entitled. Van Book y. Rogers^ 3 Murphy. 1*18. 
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Monro v. Tatlob. 

1848 : Jane 5th, 6th, 7th, 8th, 9th, and 26th. 1850 : Februaiy 18th and 20th. 

A purchaser of lands under the description of " partly freehold and partly lease- 
hold," is entitled to have the boundary dividing the freehold fix)m the leasehold 
defined by reference to the instruments of title, or shown to be capable of being 
BO defined ; but the circumstance that the property is described in the agreement 
as partly fireehold and partly leasehold, the boundaries distinguishing the one 
from the other not being therein, and haying not theretofore been clearly defined, 
is not an objection to a decree for specific performance. 

The uncertainty in the boundary or extent of property, which arises, not from an 
instrument being incapable of legal construction, but from its not having thereto- 
fore received any such legal construction, is not a ground for refusing specifio 
performance of a contract to sell such property. 

If the boundary of property contracted to be purchased can be certainly defined, 
whether the extent be more or less, the purchaser will be bound by the con- 
tract ; but whether he will be so bound if the boundary depends on a plan or 
instrument which is so vague as not to admit of legal construction, — qwere. 

A contract by a lessee under an ecclesiastical corporation, whilst he was in treaty 
with the corporation for the renewal of his lease, to sell the leasehold premises, 
does not necessarily throw upon him the obligation of procuring the renewal of 
the lease at his own expense, for the benefit of the purchaser ; whether, if the 
vendor afi;er the contract procured such renewed lease, the purchaser is not en- 
titled to take it without bearing the expense of the renewal, — quare. 

Although a good title was not shown by the vendor until during the pendency of 
the reference, the Ck>urt held that the purchaser must nevertheless bear the costs 
of the suit, it being manifest, that, if the particular evidence which completed 
the title had been produced before the bill was filed, yet the suit would not have 
been avoided. 

Acts or communications of the parties after an agreement, may be evidence of fiicts 
existing at the time of the agreement material to its construction, but not to de- 
termine its meaning. 

Suggestions made by a vendor or purchaser as to the course which might be 
adopted for the purpose of obviating difficulties in the completion of a contract, 
are not to be taken as an abandonment of the original contract, and the substi- 
tution of a new one. 

If time is to be considered as of the essence of a contract, that point must be made 
promptly. 

The bill was filed for the specific performance of a written 
agreement, dated the Slst of July, 1845, in the following 
words : — 
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" Memorandum, that G. L. Taylor, of &c., agrees to purcliafle 
of Eobert Monro, of &c., tlie premises called Belmont House, 
partly freehold and partly leasehold, for the sum of 7750?., the 
purchase to be completed on the 1st day of November, next ; 
possession to be given on signing the formal agreement, to be 
drawn up agreeably to the terms of this minute, when the sum 
of 2750L is to be paid by Mr. Taylor on account of the purchase- 
money. [Provision, that the residue is to be secured by mort- 
gage on the premises.] Mr. Taylor agrees to take the 
*same title as Mr. Monro took on purchasing from the de- [*62] 
visees and executors of the late Duke of Brunswick. 
[Provision, that Mr. Taylor should also purchase certain stables, 
fixtures, barges, &c., and have the option of purchasing any 
part of the furniture at a valuation.] Mr. Monro to bear such 
expenses as are usually borne by a vendor, and Mr. Taylor those 
usually borne by a purchaser ; and each party to pay the expense 
of his own surveyor." 

No other agreement was signed, nor was any part of the 
purchase-money paid. 

In the conveyance of the premises from the Duke of Bruns- 
wick to the plaintiff, in December, 1832, the freehold portion 
was described as a " messuage or tenement, being one of the 
two into which the capital messuage called Belmont House was 
formerly divided [describing the appurtenances,] situate and 
being on the north-west side of the road leading from London to 
Wandsworth, near Vauxhall aforesaid, ajid abutting south-east 
upon the said road ; and also all that plot, piece, or parcel of 
land or ground being part and parcel of a large piece or parcel 
of ground formerly occupied," &c. ; ** which said plot, piece, or 
parcel of land or ground, containing in front towards the east, 
next the turnpike-road leading from Vauxhall to Wandsworth, 
twenty -nine feet by admeasurement, little more or less, bounded 
on the south by the messuage hereinbefore described, and the 
forecourt and garden thereof, and on the north by the said pre- 
mises, formerly occupied" &c. The leasehold portion was de* 

Vol. Vm. 7 
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scribed as " all that piece or parcel of ground situate, lying, and 
being at the back part of the freehold messuage or tenement and 
premises now or late of Enos Smith, at Yaoxhall, called Bel- 
mont House, and forming part of the garden belonging 
[*58] to the *said premises, extending down to the River 
Thames, and on the north side thereof, next and adjoin- 
ing ground and premises heretofore belonging to" &c., " and 
then running in an oblique direction across the said garden, at 
the upper end thereof, next and adjoining the freehold part of 
the lawn or garden late of the said Enos Smith, then running in 
a line down to the Biver Thames on the south side of the said 
premises, abutting on the wall dividing the said premises late 
of the said Enos Smith, from premises late belonging to D. Prat- 
bemon," &c. ; " which said premises were sometimes since sold 
by the devisees in trust of Sir J. Mawbey," &c., " and were, with 
certain other parcels, demised by the Dean and Chapter of Can- 
terbury to the said Sir J. Mawbey and D. Pratbemon, respec- 
tively comprised in Lot 4 of the particulars of sale." The de- 
scription in the lease of June, 1881, under which the premises 
were then held, and in the lease of June, 1888, under which the 
same premises were held at the date of the contract between the 
plaintiff and defendant, was substantially the same as that con- 
tained in the assignment to the plaintiff. The term in each lease 
was twenty-one years, reserving a yearly rent of 2s. The pre- 
mises were not assignable without ike licence of the Dean and 
Chapter. 

The plaintiff, had applied for a renewal of the lease by the 
Dean and Chapter before the contract with the defendant^ and 
the Dean and Chapter had required, that, in the proposed new 
lease, a plan of the demised premises should be inserted, showing 
the boundaries and dimensions thereof. Whilst the correspond- 
ence with reference to the plan was going on, it was discovered, 
that, in an old surrendered 'lease of the same premises, of the 
date of 1810, there was a plan, drawn on a scale of a chain to 
an inch, stating the superficial quantity to be two roods. 
[*54] Two surveyors, one for the ^plaintiff and the other for 
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the Dean and Chapter, thereupon met, and a plan, mark- 
ing the boundaries of the leasehold premises, so as to malie the 
same contain exactly two roods, was prepared by such surveyors 
on the 13th of May, 1846. By comparison of the boundaries 
set out in the plan thus prepared, with the boundaries in the 
plan on the lease of 1810, measured according to the scale there 
stated, it appeared that the superficial contents of the demised 
premises were represented as greater in the old than in the new 
plan« The Dean and Chapter were advised that the quantity of 
two roods mentioned in the old plan was an approximation only^ 
and that the actual dimensions ought to be determined by ad- 
measurement according to the scale ; and that therefore, in any 
renewed lease, the plan should be drawn in strict conformity 
with that of 1810, but omitting the expression of the superficial 
quantity of two roods. 

A correspondence had taken place between the solicitors of the 
plaintiff and defendant on the subject of the negotiation with 
the Dean and Chapter. On the 17th of June, 1846, the plain- 
tiff's solicitors informed the defendant's solicitors that the Dean 
and Chapter, having declined to accede to the plan settled by 
the surveyors, they feared there was no alternative but to accept 
the lease as tendered by the Dean and Chapter, and obtain the 
licence to assign. The defendant's solicitors on the 9th of July 
replied, that they would advise their client, (the Western Gas 
Light Company, on whose behalf the defendant stated that he 
had purchased,) to complete the purchase, if the plaintiff would 
obtain a renewed lease in all respects the same as the lease of 
June, 1838, except as to dates. 

The Dean and Chapter objected to grant the new lease 
*in the form thus required, and intimated that the licence [*55] 
should be conditional on the new lease containing the 
approved plan ; and after some further correspondence between 
the solicitors of the plaintiff and defendant, the solicitors of the 
latter, on the 31st of July, 1846, inquired of the plaintiff's 
solicitors, whether they were prepared to distinguish the lease- 



65 CASES IN CHANCERY. 

1848.— Manro v. Taylor. 

hold from the freehold. On the 6th of August, 1846, the de- 
fendant's solicitors acquainted the plaintiff's solicitors, that, as 
the leasehold and freehold portions of the property had not been 
defined as required, and as the licence to assign had been refused, 
the Company had no alternative but to abandon the contract and 
to hold the plaintiff responsible for compensation. The plaintiff 
immediately declined to accept the abandonment of the contract, 
and his solicitors intimated to the solicitors of the defendant, that 
the licence would be forthwith obtained. The plaintijff 's solici- 
tors accordingly, on the 20th of August, 1846, obtained the 
licence to assign, under the seal of the Dean and Chapter, and 
communicated the same to the defendant's solicitors on the same 
day. 

A correspondence between the parties took place in September, 
October, and November, in which a diflferent mode of settlement 
was proposed ; but the proposal was not acted upon. The bill 
for specific performance of the contract was filed on the 22nd of 
December, 1846, 

Mr. Wood and Mr. Amphlett, for the plaintiff 

The Solicitor General, Mr. Bolt, and Mr. F. J. HaU, for the 
defendant. 

The cases cited were, Price v. Strang€,{a) Green v. Pulsford,{b) 
and Grove v. Bastard.{c) 

[*56] *Vice~Chancellor :— It is material to keep distinct 
the rights of the parties, as they depend upon the written 
agreement of the 31st of July, 1845, and the rights, if they have 
any, depending upon the acts of the parties subsequent to that 
agreement. 

With reference to this distinction, I do not deny that facts 
existing at the time of making the agreement may be admissible 

(a) 6 Madd. 169. (b) 2 Bear. 70. (c) Since reported, 2 Ph. 619. 
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to assist the Court in determining the meaning of the language ; 
nor do I deny that an act done or letter written after the agree- 
ment may be evidence of a fact existing at the time, material to 
the right interpretation of the agreement. But no point of law 
can, I apprehend, be better settled than this : that, in construing 
the agreement, no acts of the parties subsequent to the making 
of it are (as such) admissible for the purpose of determining its 
meaning. The acts of the parties subsequent to the agreement 
may be material to show that a writing does not express that 
which the parties intended to express in it ; and proof of that 
may be a reason why this Court should refuse to act upon the 
written agreement. But that is a very different thing from de- 
ducing from the acts of the party the meaning oif the agreement 
itself.[l] 

fl] Where a contract is in writing, evidence of conversations leading to Che con- 
tract are inadmissible. Oilpin v. OonseguOy Pet 0. C. B. 86. In an action on a note 
or bond, no parol evidence is admissible of a contemporaneous agreement varying 
the term of the note. Bwrge v. Dishman, 6 Blackf. R. 272. See also Warren 
Academy v. Staarrett^ 3 Shep. 443, FkaJthersUme v. WUson, 4 Pick. 164. Isaac v. 
Elkin^ 11 Term 679. Boodey v. McKermy^ 10 Shep. 517. Woodward v. McOauglk, 
8 Mis. 161. TUcrnib v. Keene, 7 Shep. 381. Rke v. Wood, 21 Pick. 30. Barton v. 
WiOsins, 1 Miss. 74. Ewen v. Saunders, 1 Cowen B. 249. Bose v. Leaamed^ 14 
Mass. 154. Jarvis v. Palmer^ 11 Page Oh. B.. 650. 

Where the plaintiff in an action on a contract for constructing a canal, offered to 
prove that the defendant, either at the time when the contract was executed, or in 
the preliminary negotiations concerning it, verbally promised him to construct a 
sbpe wall against the embankment as the work advanced, which would have pre- 
vented it from being swept away by the floods, it was held that such evidence was 
inadmissible to control or vary the contract in writing ; that it did not come within 
the role allowing the introduction of evidence os to the actual state of things, at the 
time when the contract in writing was made to aid in its construction. Boyle v. 
Agawam Canal Cb. 22 Pick. 381. Where the owner of a canal signed a contract 
in the form of a bill of lading, by which they agreed to deliver a quantity of wheat 
to the plaintiff at New York : it was held that parol evidence of instructions by 
the plaintiff's agent on the same day, and before the contract was signed, to send 
the wheat to a different party at another place, was inadmissible. Wolfe v. J. Meyers 
& Co., 3 Sandf. S. 0. B. 7. Parol proof of the conduct and condition of parties is 
admissible to aid in the construction of writings of doubtful import on their face. 
Eldrington v. Harper, 3 J. J. Marsh. 366. Pritchard v. Hicks, 1 Paige Ch. B. 270. 
Ryerss v. WTieeler, 22 Wend. 148, TJie Farmers db Manufacturers Bank v. Haighif 
8 HUl, 493. Jackson y. ez dem Lowea v. Parkkurstf 4 Wend. 369. 
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In this case it is not suggested that the pleadings make the 
case, that the agreement of the 81st of July, 1845, does not ex- 
press the agreement of the parties, or that, by mistake, surprise, 
or otherwise, that agreement expresses or omits the expression 
of anything the parties intended. In considering the effect of 
that agreement, therefore, I shall lay wholly out of view the long 
correspondence which is in evidence. The value of that corres- 
pondence for any collateral purpose may deserve a separate con- 
sideration* 

[*57] *I am also prepared to hold, that the agreement of the 
81st of July, 1845, is not to be objected to as improper 
for execution by this Court, on the ground of any uncertainty in 
its meaning or purpose. The plaintiff, at the time of making it^ 
was owner in fee of a part of property lying within a known 
ambit, and lessee of the residue of the premises within the same 
ambit, under the Dean and Chapter of Canterbury for the unex- 
pired residue of a term of twenty-one years, commencing at Mid- 
summer, 1838, and which, by the practice of the Dean and 
Chapter, was renewable every seven years. That the nature of 
this interest was not known to the defendant at the time of en- 
tering into the agreement is not suggested. The defendant, at 
the time of signing the agreement, knew the premises comprised 
in it, and knew that the leasehold part was that which adjoined 
the river. He knew that there was no actual boundary dividing 
the leasehold from the freehold, and no specific representation 
was made to him as to the precise metes and bounds of either the 
freehold or leasehold part It may have been not strictly provi- 
dent in him to make the contract without inquiry upon the point. 
But no fraud, concealment, or misrepresentation is imputed to 
the plaintiff, and the obvious explanation of the apparent impro- 
vidence of the defendant is that which the defendant has insisted 
upon for other purposes, namely, that the good will, for the pur- 
poses of renewal, which exists in leaseholds held under ecclesias- 
tical bodies, was relied upon by defendant as giving him sub- 
stantially a permanent interest in the leaseholds, and it was 
therefore of little or less importance where the exact line was 
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drawn. If, at the time of making the agreement, the boundary 
line dividing the freehold from the leasehold had been known, 
no matter in what relative proportions it had divided the pro- 
perty, and if a licence had been obtained to assign the 
plaintiflF's interest in *the lease, the Court would have [*58] 
enforced the agreement. The course which was taken 
led to discussion between plaintiff and the Dean and Chapter, 
about the boundary of the leasehold. The quantity was admitted 
to amount to two roods ; but the Dean and Chapter claimed & 
little more, as the result of measurement from a plan found on a 
deed nearly forty years old. The difference is stated by the 
defendant to be half a rood ; but of this there is no evidence. 
In this state of things I cannot admit that the generality of the 
description "partly freehold, partly leasehold," necessarily creates 
any difficulty in the way of enforcing the agreement, if that be 
the only impediment The agreement appears to me to be good 
as an agreement to sell to the defendant all the interest the plain* 
tiff had at the time of the agreement. 

The points upon which principally I wish to be addressed, are 
three : First, what is the defence upon the record. Secondly, 
what interest had the plaintiff in the leasehold, that is to say, 
was he to assign the existing remnant of the term created in 1838, 
or a renewed term ; and thirdly, can he escape from the obliga- 
tion of showing what portion by metes and bounds is freehold, 
and what portion by metes and boxmds is leasehold. 

Mr. Wood replied. 

At the conclusion of the reply, the Vioe-Chancellob said — 
Eight points have I think, been made on the part of the defend- 
ant in this cause. Two of these— one relating to the substance 
of the agreement itself, the other relating to the interpretation of 
the agreement by reference to the subsequent correspon- 
dence — ^I noticed *before Mr. Wood's reply. Of the six [*59] 
points which remain, I am now prepared to dispose of four. 

One question to which I requested Mr. Wood to direct his at- 
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tention, was that whicli has been made at the bar respecting the 
renewed lease. On this point I am satisfied there was no obli- 
gation on the part of the vendor to procure at his own expense 
a renewal of the lease by the Dean and Chapter. The position 
in which the vendor stood at the time of the agreement suffi- 
ciently explains the treaty with the Dean and Chapter on that 
subject. If the vendor, at the time he made the agreement, had 
acquired an interest by contract with the Dean and Chapter, that 
interest would pass to the purchaser. On the construction of 
the agreement, it might have been material to know, whether, 
if the written agreement did not comprise any stipulation for 
the renewal of the lease, the actual agreement between the 
parties might not have diifered from the written agreement in 
that respect ; and if a case of that kind were alleged in the an- 
swer, and proved in evidence, it might be a reason why th« 
Court would not enforce the written agreement, which, accord- 
ing to that supposition, might comprise less than the parties in- 
tended to be comprised in it. Now, not only is that point not 
put forward by the answer, but there are in the answer state- 
ments which show, that, at the time the answer was filed, the 
parties did not mean to represent that such had been the original 
agreement. It is not in the original agreement, unless in fact an 
actual contract was then made with the Dean and Chapter; but 
I was pressed with the circumstance, that if it had not been the 
intention to include it, the consequence must follow, that the 
plaintiff by treating for the lease, must be supposed to have in- 
tended to make a present of the renewed lease to the 
[*60] purchaser. If the plaintiff had *obtained the renewed 
lease, and the defendant had claimed to have it trans- 
ferred to him, I am very far from being clear that the plaintiff 
could have done otherwise than have made the defendant a 
present of it. If, after a party has agreed to sell property to 
another, he chooses to spend money in improving it, I do not 
know that he can call on the purchaser to repay him the money 
for that improvement ;(a) but the reason why the plaintiff did it 

(a) See Master^ dtc, of Clare fiofl v. EarcUng^ 6 Hare, 2^6. 



v^ 
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is clear. By the tenns of his lease with the Dean and Chapter, 
he was bound to send in a terrier in the seventh year of the 
term, and it was almost a matter of course, that, until the con- 
tract with the defendant was carried out, he would not neglect 
his interest in the renewal of the lease. Whether the act was 
improvident or not, in the absence of any allegation that the 
defendant really contracted for a renewed lease, I cannot infer 
from the conduct of the defendant, that it was intended the 
plaintiff should obtain a renewal. Not only is there the absence 
of any such averment, but so far as there is any evidence in the 
case, the tendency of the evidence is the other way. 

Another ground of defence was put upon certain representa- 
tions, said to have been made by the vendor before the contract 
[His Honor referred to statements in the answer, that the de- 
fendant believed representations as to the boundary were, prior 
to the contract, made to agents of the Company.] This might 
have afforded a material ground for resisting the suit, if it had 
been proved ; but there is no evidence to support this suggested 
defence, and it is obvious, that, if it were true, there are witnesses 
whom the defendant might have called to prove it. 

*It was then insisted, that it appeared by the corres- [*61] 
pondence that the original agreement had been aban- 
doned, and a treaty for a new agreement entered into. That 
clearly is not the effect of the correspondence. Modes are un- 
doubtedly suggested for obviating the difficulties, or supposed 
difficulties, of completing the agreement But if I were to hold, 
that such suggestions were equivalent to an abandonment of the 
agreement, (nothing of the sort having been in the contempla- 
tion of the parties,) my decision, if attended to, would preclude 
parties from endeavoring to remove objections lo the completion 
of contracts by concessions of any kind. 

Another point (the last I shall now dispose of) was founded 
upon the defendant's notice of abandonment of the 6th of 
August, 1846. If nothing had taken place after that notice 
until the bill was filed, the question which I had to consider in 

Vol. Vm. 8 
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The Bishop of Exekr^s case^ip) might have required consideration. 
But that is not the state of the case. The interval between the 
notice and the filing of the bill is filled up in a way which ex- 
cludes that question. 

The two remaining questions are — first, whether the dispute 
which has arisen respecting the division between the freehold 
and leasehold portions of the property in the contract, is a rea- 
son why the Court should not enforce the agreement; and 
secondly, whether, if that be negatived, the delay which has 
taken place, and the position of the parties on whose behaif the 
defendant purchased, furnish a sufficient reason for refraining to 
enforce the agreement. Upon both these points, I wish time for 
consideration. 

[*62] *Vicjb-Chancellor : — The questions which I reserved 
for consideration were two— first, whether the dispute 
which has arisen respecting the division between the freehold 
and leasehold part of the property is a reason why the Court 
should refuse to enforce the agreement of the 81st of July, 1845 ; 
and secondly, if that be answered in the negative, whether the 
delay which has taken place, and the position of the parties on 
whose behalf the defendant says he made the contract, fur- 
nish a reason why the Court should not enforce the agree- 
ment 

It is only upon the former of these questions that I have in 
this case ielt a difficulty. If the defendant, or those on whose 
behalf he is said to have purchased, considered time as of the 
essence of the contract, that point should have been made 
promptly. After the proceedings which have taken place with 
reference to the contract, I am satisfied the case is one in which 
a decree should be made, provided the title be good. In the 
consideration of that question I will follow the plaintiff's counsel, 
by including the question as to the division between the free- 
la) Souffieomb r. The Bishop of Etekr^ 6 Hare, 213. 
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hold and leasehold part of the property, and treating the case as 
if that were the only matter in dispute. 

[His Honor stated the agreement.(a)] 

To enforce the performance of this agreement the bill has been 
filed, and the ordinary and perhaps even now the best course 
would be, to make the usual reference as to title, a reference 
which the defendant asks, if I am against him upon the point as 
to the division, and to which the plaintiff makes no ob- 
jection. But it *has been argued, that the dispute which i*68] 
has arisen respecting the division between the freehold 
and leasehold portions of the estate, is a reason why the Court 
should not enforce the agreement ; and as the parties have de- 
sired the expression of my opinion upon that point in this stage 
of the cause, I will not refuse to express it. 

The entire property agreed to be sold is described in the agree- 
ment as partly freehold and partly leasehold. No defined bound- 
ary between the two existed at the time of the agreement. No 
plan is annexed or referred to, and no measurement or sufficient 
description given, showing what part is freehold or what part is 
leasehold. The entire property in fact consisted of the house 
called Belmont House, and the garden belonging to it. The 
property, however, was known to the purchaser at the time of 
the contract, and (according to my view of the case) he has made 
no valid objection to the decree, provided the line of division can 
now be ascertained ; in fact no such argument was, I think, ad- 
dressed to me. The solution of the question is not assisted by 
referring either to the conveyance to the vendor of the freehold, 
or to the lease under which he held the leasehold. No plan is 
annexed to either, nor does either contain any measurement or 
sufficient description of abuttals or quantities Speaking of the 
property in the agreement, with reference only to what I have 
already stated respecting it^ all that can be said with certainty is 

(a) Supra, p. 61. 
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this, that the ambit of the entire property is known, — ^that it is 
situate on the Thames near Vauxhall, — that the leasehold part 
occupies the whole of the river frontage, — that the freehold 
occupies the whole boundary ferthest from the river. The two 
sides may be represented as parallel to each other, and at right 
angles to the river. Another point may also be stated as agreed 

upon, namely, that the line (wheresoever drawn) which 
[^64] divides the freehold *from the leasehold, is not parallel to 

the river, but runs in a slanting or oblique line ; and that 
the leasehold parcel, therefore, forms an irregular four-sided 
figure, the sides of which, taken angularly with the river, are 
of unequal length. The quantity of leasehold, upon the 
evidence, is unknown. But, according to the terms of the con- 
tract, no stipulation was made by the purchaser as to the quantity 
of freehold, nor, for the reasons I have already mentioned, was 
it probably thought material. 

If the evidence had ended here, the cause might perhaps have 
been disposed of without much difficulty, so far as this point 
goes. The evidence, however, does not end here. Negotiations 
were going on between the vendor and the Dean and Chapter 
for the renewal of the existing lease, and the Dean and Chapter 
required that the renewed lease should contain a plan showing 
the boundaries and dimensions of the demised premises. Upon 
tracing back the old leases which had been successively surrend- 
ered upon former renewals, it appeared that, on a lease of 1810 
then in the possession of the Dean and Chapter, there was a plan 
showing the form and outline of the parcel, stated to be drawn 
to a scale of one chain to an inch, and having the quantity of 
two roods specifically mentioned in the body of the plan ; and 
upon this the point I am now considering depends. Upon ap- 
plying the scale to the form and dimensions of the plan, it gives, 
in point of quantity, rather more than two roods. The exact 
excess is not in evidence. The counsel for the defendant have 
been instructed to state that the excess will be half a rood. I 
have no note of the quantity represented by the plaintiff. The 
Dean and Chapter do not dispute the correctness of the plan, and 
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are willing to be bound by it. They offer to renew the existing 
lease, but they reserve to themselves the right of con- 
tending *that they are entitled to so much land, accord- [*65] 
ing to the form and outline shown on the plan of 1810, 
as will result from the scale, and that the expression "two 
roods," in the body of the plan, is to be treated only as the state- 
ment of a result, and not binding upon them, except so &r as it 
may be consistent with the measurement for which they con- 
tend. The defendant, on the other hand, has contended, that 
the leasehold cannot be taken to comprise more than two roods ; 
that the plan however framed, must not represent a greater 
quantity in the whole ; and that the Court ought not to compel 
him to complete his contract, unless the question raised by the 
Dean and Chapter can be now determined, which he says it 
cannot be in a suit to which the Dean and Chapter are not 
parties. 

The lease of June, 1810, was a lease to the then owner of 
Belmont House and premises (the freehold) under whom the 
vendor, the plaintiff in this suitj claims, and is evidence between 
the vendor and the Dean and Chapter ; but it must always be 
borne in mind that it was not discovered until after the agree- 
ment. It is evidence in the case, but it does not enter into the 
question in the cause, as a representation by the vendor, upon 
the footing of which the agreement was made. 

The reasoning which appears to me to be applicable to this 
case is not of a usual character. For the purpose of explaining 
that reasoning, it may be assumed that the vendor can make a 
good title, subject to the specific question under consideration, 
(that is to say,) that he can show a freehold title to so much as is 
freehold, and a leasehold title to so much as is leasehold, and, as 
the two make up the entire property, that he can in some sense 
make a good title to the whole. I am, however, of opinion with 
the defendant, that a vendor who contracts to sell pro- 
perty *described as "partly freehold and partly lease- [*66] 
hold" does, in the absence of special stipulation to the 
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contrary, come under an obligation to show the purchaser what 
part is freehold and what part is leasehold. A knowledge of 
that may enter materially into the beneficial use and enjoyment 
of the property ; and I cannot bring my mind to the conclusion, 
that, on this point, the stipulation as to the title under which 
the plaintiff bought from the Duke of Brunswick alters the case. 
On the other hand. I am equally clear, that, if the boundary 
between the freehold and leasehold can be defined with certainty, 
the defendant could not found any objection to the performance 
^of the contract^ upon the ground only that the line dividing the 
freehold from the leasehold was more or less distant from the 
river. He agreed to buy what the plaintiff had, and (consider- 
ing the value of the goodwill of a tenant holding under the Dean 
and Chapter,) he was satisfied to take it without any stipulation 
as to quantity; and if the question raised by the Dean and 
Chapter admits of an answer, the defendant will be bound al- 
though the decision be in favor of the claim of the Dean and 
Chapter. Whichever way the decision may be, the defendant 
will get all he contracted for. Neither construction can deprive 
him of anything. Certainty as to the fact is all he can contend 
for. Uncertainty is all he can complain of. There are, there- 
fore, two questions — ^First, Is there uncertainty in any sense? 
and, secondly, If so, is it an uncertainty of a nature which ought 
to prevent the Court from enforcing the agreement ? 

These questions, in the present stage of the discussion, depend 
upon the lease and plan of June, 1810. If that lease and plan 
are uncertain in this sense, — ^that they are so vague as not to ex- 
press and define what they were intended to do, and 
[*67] that no Court could construe *them, — ^the argument of 
the defendant oughty perhaps, to prevail But my indi- 
vidual impression is so strong in favor of that lease and plan 
not being uncertain in the sense above explained, that I have no 
hesitation in excluding that view of the case. 

In what sense, then, if any, can it be said that the lease and 
plan are uncertain ? In this sense only : that, if the Dean and 
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Chapter, shall persevere in their claim to something more than 
two roods, and the defendant shall be advised to insist that the 
Dean and Chapter are entitled to no more than two roods, it will, 
until a Court shall have determined what the deed actually ex- 
presses, be in some sense uncertain where the division line be- 
tween freehold and leasehold lies. It is the uncertainty of the 
law, but which, however, when declared, determines what was 
the construction from the beginning. Is such an uncertainty, in 
a case circumstanced as this is, a ground for refusing specific per- 
formance, no other objection existing ? If there had been any 
stipulation that the quantity of the leasehold was only two roods, 
the objection ought, perhaps, to prevail ; for, in that case, a de- 
cision against the Dean and Chapter, in their absence, might 
afterwards be altered in a proceeding to which they were 
parties, and the defendant might be damnified by getting less 
than he had contracted for. But if that consequence can by no 
possibility arise, is the objection good as a defence to the suit? 
Suppose I should be prepared to decide the question against the 
defendant in this suit by holding, as matter of construction, 
that " two roods " was to be considered only as an errroneous re- 
sult, and that the form in the plan and measurement by the 
scale must determine the right, how could the defendant be dam- 
nified by my compelling him to perform the contract? If 
advised by competent advisers that my decision was cor- 
rect, *he would, of course, acquiesce, and would have as [*68] 
much freehold land as he was entitled to, and the cer- 
tainty he required also. I think I ought not, if that were my 
view, to refuse the plaintiff a decree, because the defendant re- 
serves to himself a right to claim more against the Dean and 
Chapter than I should give him ? And in the alternative, if I 
were to be of opinion that the Dean and Chapter were wrong, 
the purchaser will get airhe is entitled to. In either view of 
the case, therefore, as between the Dean and Chapter and their 
lessees, it appears to me the circumstance as to the boundary of 
the freehold and leasehold portions of the property do not raise 
a defence to this suit. I do not rely upon the stipulation as to 
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the title to be taken by the defendant, althougb that may be 
material. 

I shall at present only direct the usual reference. 



The Master found that the plaintiff could make a good title ; 
and that he first showed such good title on the Srd of November, 
1849, when the attested copy of the lease of 1810, and the plan 
thereunto annexed, was produced by the plaintiff's solicitor, and 
left in the office. The defendant excepted to the report of title, 
and the plaintiff to the report as to time. 



1850 : Feb. IQffi, — Mr. Wood and Mr. Amphlett, for the plaintiff. 

Mr. SoU and Mr. MuJclethwaite, for the defendant. 

The cases cited on the question of costs, notwithstanding the 
time at which the title was shown, were Lang v. (hUier^{a) Scoones 
V. Morrell^(p) and Sidd>otfiam v. Barrington,{c) 

[*69] *Vice-Chancellor : — Upon the plaintiff's exceptions, 
I think the Master's report, finding that a good title waa 
not shown until the plaintiff delivered the attested copy of the 
lease of the SOth of June, 1810, is right. 

Had I been in the situation of the Master, I think I should, 
upon the strong inference furnished by the answer, the case stated 
for Mr. Arnphletfs opinion, and certain of the letters, have called 
upon the defendant for an affidavit that he or his agents had not, 
before the bill was filed, seen the plan in the margin of the lease 
of the 30th of June, 1810, or some copy of it, or the particulars 
of it, furnishing him with the information which was formally 
supplied by the attested copy of that lease. And if such affida- 
vit had not been furnished, I should, I think, have found that a 
good title had been shown before the bill was filed. This course, 

• 

(a) 4 Buss. 269. (b) 1 Beay. 261. (c) 5 Beav. 261. 
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however, was not taken ; and the defendant's counsel has been 
instructed to state, that the inference which I should have drawn 
from the evidence as above suggested would have been erroneous, 
and that an afBldavit to that effect would now be made, if I re- 
quired it 

I shall not require it, but dispose of the case as it stood upon 
the evidence before the Master, and now stands before me. Upon 
that evidence, I cannot conclude that any copy of the plan in the 
margin of the lease of the 80th of June, 1810, or the particulars 
of it, was furnished by th6 plaintiff before the bill was filed, as 
part of the abstract of his title. It is clear, the plan was referred 
to in some discussions between the parties, but not, I think, upon 
the point of title ; and it is consistent, at least with possibility, 
that no copy of the plan, or any particulars of it, may 
have been produced. *In strictness, therefore, I think [*70] 
the Master's conclusion was right, and I overrule the 
plaintiff's exception. 

Upon further directions and costs, the rule as to interest is 
stated by Sir Edward Sugden precisely in the way in which I 
stated it during the argument. Equity considers that as done 
which is contracted to be done, and, in the absence of something 
special to control the rule, gives the profits of the thing sold to 
the purchaser from the time fixed for the completion of the con- 
tract, and interest on the purchase-money to the vendor fi:om the 
same time. In De Vtsme v. Be Vis7ne^{a) the Lord Chancellor 
lays down the rule in this same way. 

In this case there is nothing special to control the rule, unless 
it is to be found in the circumstance, that a good title was not 
shown until the attested copy of the lease of the 30th of June, 
1810, was delivered. But for the reason I am about to mention, 
for the manner in which I dispose of the costs of the suit, I think 
the non-completion of the abstract is not a reason for controlling 
the general rule. 

(a) 1 HaU & T. 408; a C, 1 Mac. X G. 336. 

Vol. Vm. 9 
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With reference to the costs of the suit, I am fortified by the 
clearest authority, in holding that the time when a good title was 
shown is not conclusive upon the question of costs, although it 
may materially affect that question. 

In deciding who shall pay the costs of the suit, the Court must 
inquire by whom and by what the litigation was occasioned. 
This is stated and acted upon by the Court in the cases cited at 
the bar. In this case I have inquired whether, if the 
[*71] lease of the 80th of June, *1810, had been produced be- 
fore the bill was filed, the suit or any part of it would 
have been avoided. The answer to this inquiry in the negative 
is so manifest upon the answer and the correspondence, that it 
cannot be necessary that I should go into it I think the plain- 
tiff is entitled to the costs of the suit. 

Upon the question of title, assuming (what in fact I do not 
know) that there is a substantial variance between the scale and 
the " two roods" written on the plan in the margin of the lease 
of the 80th of June, 1810, I think there is no such ambiguity in 
the construction of the lease with the plan, as to vitiate the lease 
on the ground of uncertainty, or make it proper that I should 
deprive the plaintiff of the benefit of his agreement with the 
defendant. The lessors will be subject to the common rule of 
construction against grantors unless, they can make out that the 
plan and scale together give them more than that rule would 
give them. 

I have not thought it necessary to rely on the special clause, 
which requires the purchaser to take such title as the plaintiff 
had from the Duke of Brunswick ; but I may observe, that I 
think that would be sufficient to entitle the plaintiff to a decree 
in this case. 



CASES IN CHANCERY. 72 



1849. — ^The East Lancashire Railway Co. v. Hutterslej. 



♦The East Lancashire Railway Company v. Hat- [*72] 

TERSLEY. 

1849: June 12th, 23rd, 25th, 2tth, and 2«th; July 4th. 

Disputes liaving arisen between a Railw^ay Company and a contractor employed in 
making the railway, — the Company insisting upon a right under the contract, 
owing to the alleged default of the contractor, to discharge him, take possession 
of the line and materials, and complete the works themselves, and the contractor 
resisting such claim, imputing the backward state of the works to the acts of the 
Company, and holding forcible possession; — collisions occurring between the 
workmen of the two parties, each being charged with impeding the operations 
of the other ; and the completion and opening of the railway for traffic being in 
the meantime delayed, the Court, on the application of the Company, restrained 
the contractor from continuing on the line or interfering with the operations of 
the Company, directed an account of what was due to the contractor for works 
and materials done and provided, without regard to the formal certiQcates of the 
Company's engineer, and an issue to try whether the Company, at the time they 
proceeded to enter upon the works and remove the contractor, were lawfully 
justified in so doing ; reserving as well the question of the right of the con- 
tractor to compensation for loss of profit on unexecuted 'works, as all other direo- 
tions, until afler the trial and the report. 

Consideration of the principle on which the Court may, in certain cases, interpose 
to prevent a contract from being performed in specie, — protecting the legal or 
supposed legal right of the party soeking such assistance, and preserving to the 
other party the substantial benefit of the specific performance. 

It is only in very special cases, and not at the option of the parties, that affidavitg 
are admitted on a motion, after it has been opened to the Court. 

Motion for au injunction to restrain the defendant, bis agents, 
servants, and workmen, from retaining possession of or entering 
upon or interfering with the main line of the plaintiff's railway 
from Ilapton to Colne, and the branch line of railway from the 
main line to the intended junction with the Manchester and Leeds 
Railway at Todmorden, and the works connected with the main 
and branch lines respectively, or any part of such lines of rail- 
way or works respectively ; and from proceeding in any manner 
to construct, complete, or repair the works, by the contract of 
the 22nd of December, 1846, agreed to be constructed, completed, 
or repaired, or any of such works; and from removing, or 
causing or permitting to be removed, the materials of any descrip- 
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tftn being on or about the said lines of railway and works, or 
any part thereof respectively, or any of such materials ; and from 
in any manner interfering with or disturbing the possession or 
use or enjoyment by the Company, their officers, contractors, 
agents, servants, or workmen, of the said lines of railway and 
works, or any part of the same respectively ; and from in any 

manner obstructing or preventing the Company, their 
[*7S] officers, contractors, agents, servants, or workmen, *from 

constructing, completing, or repairing the said works by 
the contract agreed to be constructed, completed, or repaired, or 
any of such works ; and from in any manner interfering with or 
preventing the Company, their officers, contractors, agents, ser- 
vants, or workmen, in the use or employment of the said mate- 
rials in constructing, completing, or repairing the works or any 
of them. 

The defendant Hattersley(a) contracted with the plaintiiFs to 
make the portion of their railway mentioned in the foregoing 
notice of motion, of about nine miles in extent. The terms of 
the contract were expressed in an indenture of the 22nd of De- 
cember, 1846, made between the same parties, and referring to 
plans, sections, and specifications of the work. By this indenture, 
which was of great length, the defendant covenanted forth- 
with to commence and well and substantially construct and 
complete the said portions of the railway according to the 
specifications and drawings, or such additional or other directions, 
plans, and drawings, as the Company or their engineers might 
from time to time furnish ; and to keep the works and permanent 
way in repair for one year after completion, and provide all the 
materials for such works and reparation. The Company were to 
pay the defendant 129,885t lO^. for the specified works, and for 
the additional or altered works, not comprised in the specification, 
at the prices mentioned in a schedule. The works were to be 

(o) The contractors were Richard and William Hattereley; but, William being 
dead before the institution of the suit, any reference to his name in the report is 
tumeoessaiT-. 
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completed and finished to the entire satisfaction of the Company 
and their consulting and acting engineers ; and in the execution 
of the works the contractors were strictly to obey the 
directions and instructions *of the engineers in regard to [*74J 
the manner of carrying on the same, and to complete the 
whole of the works and railway fit for the use of the public and 
to the satisfection of the Government inspector, on or before the 
1st of January, 1848 ; but in case possession of the land required 
for the Burnley viaduct should not be given on or before the 1st 
of January, 1847, then within such time after the 1st of January, 
1848, as should be equal to the time between the 1st of January, 
1847, and the giving of such possession. All materials brought 
or left upon the site of the railway by the defendant, for the pur- 
pose of the works, to be considered the property of the Company, 
and not to be taken away without the consent of the Company. 
If the engineer should consider any part of the works to be im- 
properly or imperfectly executed, the defendant, upon notice in 
writing being given, to cause the same to be immediately taken 
down and executed properly, according to such notice, to the 
satis&ction of the engineer ; and if the defendant should make 
default in complying with such notice within three days, the 
agents of the Company might enter upon the works in respect 
of which the notice should have been given, and remove the 
same and the materials, and cause the works to be properly exe- 
cuted according to the notice, and deduct the expense of the 
workmen and materials employed in such removal and comple- 
tion out of any moneys which might be or become due to the 
defendant, or the defendant to pay the same to the Company ; 
and any such removal or substitution, or the exercise of any other 
power by the Company, was not to vitiate the contract or affect 
the same, except by giving the Company additional securities for 
the satisfactory performance thereof If, in the opinion of the 
Company, a sufficient number of workmen, horses, wagons, &c., 
or sufficient materials, should not be employed by the de- 
fendant in the execution of *the works, the Company [*75] 
might give him notice to provide such additional work- 
men, horses, wagons, &Cw, and materials, as the Company might 
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think necessary ; and if the same should not be provided within 
six days after any such notice or notices, the Company might 
provide the same at the expense of the defendant, and the Com- 
pany to be at liberty to use the materials provided by him. If 
from any cause, other than his insolvency or bankruptcy, the 
defendant should be prevented or delayed in proceeding with end 
completing the works, or keeping the same in repair, or should 
not so proceed according to the specification, plans, or drawings, 
or the additional instructions, and to the satisfaction of the Com- 
pany, it should be lawful for the Company, if they should think 
fit, to give the defendant a notice or notices in writing, under the 
hand of their secretary requiring the defendant to enter upon and 
commence or regularly proceed with such works and keeep the 
same in repair as aforesaid ; and in case the defendant should, 
for seven days after such notice, refuse or neglect so to commence 
or regularly proceed, or in case he should become insolvent or 
bankrupt, it should be lawful for the Company to employ any other 
persons or workmen, either by contract, measure and value, or 
otherwise, to proceed with the works and to complete and keep 
the same in repair, and for that purpose to make use of all the 
materials provided by the defendant, and then being on the 
works. The Company to be at liberty to pay for such materials, 
completion, and repairs, by and with the moneys which should 
be remaining due or would have been due to the defendant if he 
had completed the works according to the contract ; and there- 
upon the moneys, which, previously to such default, should have 
been paid to the defendant on account of any work and materials 
then already done or provided, to be considered as the full 
[*76] value, and be taken by him in *full payment and satisfac- 
tion, not only of and for the works in respect of which 
any payment might have been made, but likewise of and for any 
work and materials which the defendant should have then done 
or provided, although no payment might have been previously 
made in respect thereoC And that all the balance and other 
moneys whatsoever which then or thereafter would have been or 
become due to the defendant under the contract, if this clause 
bad not been inserted and he had fulfilled the contract, together 
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with all the materials and machinery, &c., provided for the works, 
and then upon or about the site, should, upon such default, not 
only become applicable for the completion of the works by the 
Company, but should be considered as a security to indemnify 
them from any loss they might sustain by reason or from any 
such cause as aforesaid ; and the Company might sell the mate- 
rials, machinery, &c., for that purpose, and the defendant to make 
good and pay the deficiency of the charges, if any, which the 
balance, materials, &c., might be insufficient to cover. And the 
Company thereby covenanted, (subject to the deductions for 
penalties, damages, and otherwise,) at the end of each calendar 
month to pay the defendant 9-lOths of the whole amount or value 
of the works which should have been actually performed, by 
admeasurement, according to the list of prices annexed, the same 
to be certified by the engineer, until the amount retained should 
be equal to l-20th of the 129,885?. IO5., and at the end of every 
succeeding month to pay to the defendant the full value of the 
works BO ascertained and certified. The value of additional or 
altered works to be from time to time certified, and paid at the 
times and in the same manner, and subject to the same deduction 
of 1-lOth of such amount or value. Three months after the 
whole works should be so certified to be complete, the 
Company to pay S-4ths of the sum so retained, and *within [*77] 
a month after the end of the year during which the works 
were to be kept in repair by the defendant, (such complete repair 
being certified,) to pay him the balance, with interest at 4Z. per 
cent, on the sums retained, from the completion of the works* 
until the days of payment. 

The tender under which the contract was entered into had 
been accepted early in 1846, and some works had been done, and 
moneys paid on account thereof, towards the 129,885t 10^., before 
the date of the contract. The works subsequently proceeded. 
The bill was filed on the 9th of June, 1849. The bill alleged, 
that possession of the land for the Burnley viaduct was given on 
the 28th of April, 1847, and, according to the contract, the whole 
of the main and branch lines should have been completed on the 
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28tli of April, 1848 ; and that, after taking into calculation all 
delay or retardation of the works which the Company had 
authorized, the time for the completion of the main and branch 
lines expired at the latest on the 1st of August, 1848. The bill 
stated, that part of the line from Hopton to Burnley was opened 
for traffic on the 18th of September, 1848, and the residue, from 
Burnley to Colne, on the 2nd of February, 1849 ; that only some 
excavations had yet been made on the branch line; that the 
main line, though opened and sufficient for present safety, was 
still unfinished and incomplete. The bill alleged, that the delay 
had arisen from the wrongful acts, neglects, and omissions of the 
defendant, and that the Company had in all things observed and 
fulfilled the contract ; that, in order to proceed with the traffic 
securely, continuous progress in the works and skilful workmen 
were required, but, since the said opening, the defendant had 

either wholly omitted to execute, or had incompletely or 
[*78] insufficiently executed, the works *which by the contract 

he had agreed to execute ; that, on the 9th of March, 
1849, the Company served the defendant with a notice regularly 
to proceed with the works and keep the same in repair, and that, 
in case of neglect or refusal for seven days after the service of 
such notice, the Company would exercise the powers given to 
them by the contract for the execution of such works and the 
repair of the same, and hold him responsible for the losses, 
charges, damages, and expenses thereby occasioned, and would 
avail themselves of all forfeitures, penalties securities, and in- 
demnities authorized by the contract, and all other remedies 
under the same. 

The bill stated the steps taken by the Company in pursuance 
of their notice to enter into possession of the line and the works 
thereupon ; that, to that end, the Company, on the 30th of 
March, placed some workmen on a part of the road, who were 
driven oS on the following day by a larger number of men 
employed by the defendant ; that, from the 30th of March until 
the 14th of May, coUisions frequently took place and were daily 
expected between the workmen employed by the Company to 
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enter upon and finish the works at various points of the line, 
and the workmen employed by the defendant ; that the latter 
were on several occasions brought before the magisirates at Burn- 
ley, under the stat. 8 & 4 Vict c. 97, s. 16, violent assaults having 
been committed by the workmen on each side ; that the magis- 
trates had refused to do more than direct that each party should, 
go on without interfering one with the other ; and that, owing to 
such conflicts, and the intermixture of the labourers employed 
on each side, very little had been done towards the completion 
of the line, since the Company had so attempted to take posses- 
sion. 

The defendant had met the proceedings of the Com- 
pany *by a counter notice, dated the 9th of April, where- [*79] 
by he stated that they had caused numerous delays in 
the progress of the works by not delivering to him the possession 
of land, — not providing him with plans and orders, — and from 
time to time not paying him for a great portion of the works he 
had executed ; that, when he had provided numbers of workmen 
and horses to proceed with rapidity, he was directed by the engi- 
neer to reduce the quantity of work, the Company being con- 
fessedly without funds ; that such delay caused him great loss in 
the keep and sale of horses, rents, wages, &c. ; that he had been 
regularly proceeding with the works, for the last fifteen weeks, 
without having during that time received any moneys on account 
thereof; that a large sum was due to him; that if any delay had 
taken place, it had arisen from the wrongful acts and omissions 
of the Company ; that he did not refuse or neglect, nor intend 
to refuse or neglect, to proceed with, or delay proceeding with, 
the said works, so far as the Company would, by performing their 
parts of the contract, enable him so to do ; and the defendant 
thereby discharged the Company from employing workmen to 
proceed with or interfere in the execution of his works, and 
further gave notice, that in case they interfered with his works, 
(except by exercising the ordinary superintendence under the 
provisions of the contract,) he should adopt such legal and equit* 

Vol. Vni. 10 
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able means as he might be advised, not only for resisting such 
interference, but also for obtaining redress for such illegal acts. 

The bill stated, that, on the 12th of May, 1849, the defendant 
commenced an action of covenant against the Company, to re- 
cover what he claimed to be owing to him from the Company 
under the contract, and for damages for the alleged breach of 

the contract by the Company ; that, not only were the 
[*80] works to be executed *under the contract most numerous, 

and the rates of payment of great variety, but the speci- 
fication had in numerous instances been varied, added to, and 
abandoned as the contract authorized, and in numerous instances 
the works had been left unexecuted, or not executed in time, or 
improperly executed, by reason whereof penalties and other de- 
ductions were claimed by the Company ; that the Company claim- 
ed payment for works done by them before and since the action 
was brought, and for works which they had still to execute ; that, 
if any balance had been due to the defendant when the action 
commenced (which the Company denied,) the amount ultimately 
payable to them would greatly exceed such balance ; that, from 
the complicated nature of the said account, and the works so 
performed, it was impossible that a jury could determine the 
rights of the Company and the defendant in the subject of this 
action. 

The bill prayed a declaration of the alleged rights of the Com- 
pany under the contract ; it prayed an injunction until the hear- 
ing of the cause, and thenceforth perpetually, in the terms of the 
motion above stated ; and also, that the defendant might be re- 
strained from proceeding in his action at law against the Com- 
pany, and from commencing any other action against them under 
the contract, or relating to the works thereby agreed to be exe- 
cuted.(a) 

The affidavits were voluminous ; they were directed chiefly to 

(a) It has been thought useAil to show the frame of the bill, although this part of 
the case is immaterial to the question on the motion. 
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the questions of the causes of the delay in the completion of the 
works, and the actual state of the works at the time when 
the Company had attempted to take *the possession. [*81] 
The affidavits on behalf of the Company stated the em- 
bankments to^ be in an unfinished and dangerous state, — ^the 
ballast to be largely insufficient, so that the line undulated, — that 
the permanent way required to be relaid, — that the number of 
workmen employed by the defendant was not one-fourth of the 
number which was needed. The affidavits of the defendant and 
his witnesses, denied the insufficiency of the works, and alleged 
that the delay (if any) had been caused by the Company or their 
engineers, and that due progress was being made when the Com- 
pany entered upon the works. 

The Company denied that they had caused the delay in the 
completion of the works, and alleged, that possession of the land 
was duly given, and the plans and orders duly furnished. The 
Company admitted that they had requested the quantity of the 
work to be reduced from October, 1847, to January, 1848, but 
denied that Hattersley was under the necessity of doing so ; and 
alleged, that, inasmuch as he was benefited thereby, it was 
agreed between him and the engineer, that he should claim no 
compensation on that account. It was admitted, however, that 
the delay might reasonably entitle Hattersley to an extension of 
time, until the 1st of July, 1848. The affidavit of the defendant 
denied that he had derived any benefit by such stoppage, and 
asserted, on the contrary, that he had incurred loss thereby, for 
which he had not agreed to waive, but had intended to claim, 
and did claim compensation. 

The defendant denied that the reports of the engineers of the 
Company accurately represented the state of the line ; and as- 
serted the truth of the statement contained in his notice of the 
9th of April, that the Company had deprived him of the 
use of a locomotive engine, *and thereby prevented him [*82] 
from removing the ballast, which had become mixed 
with clay, and replacing it with other ballast, and completing 
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the embankment. He alleged that the workmen who had been 
put on the works by the Company were of no use, and had in 
&ct impeded his own workmen in their operations for the main- 
tenance of the permanent way ; and he repudiated any liability 
to pay for the expense of the employment of such workmen by 
the Company. 

The defendant alleged, that he had always had in view, and 
attended as well to the performance of his contract, as to the 
public safety ; that the conduct of the officers and workmen of 
the Company had been violent and illegal ; and that, in particu- 
lar, on the 11th of May, the magistrates of Burnley had bound 
over the engineer of the Company and several of their workmen 
in recognizances to keep the peace ; and that about thirty of 
such workmen had been bound over to appear at the next gene- 
ral quarterly sessions for the county, to answer an indictment 
for a riot 

The affidavits for the Company stated, that they had from 
time to time paid Hattersley moneys, amounting altogether to 
172,674^ 105. 7c?., which exceeded what had become payable to 
him after deducting the expenses incurred by the Company since 
the 16th of March, 1849, when the seven days' notice expired. 
The defendant denied such statement, and asserted that a con- 
siderable sum was due to him ; and by an account which he 
delivered on the 3rd of April, 1849, he claimed, for works exe- 
cuted to that day, interest, and compensation for losses by keep 
of horses, additional rents, &c., 222,873?. 15^. 

The defendant had offered to give up possession of the works 
upon a general reference to arbitration of all matters 
[*88] *in difference between him and the Company. The 
Company offered to refer the question of what was due to 
the defendant under the contract, but would not submit to a 
general reference. The defendant by his affidavit submitted, 
that the action ought to proceed, and that there was nothing to 
prevent a Court of law from administering substantial justice in 
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tlie case. He stated also, that it would be a heavy lo3S to him 
if he were deprived of the opportunity of carrying out his con- 
tract to its natural termination ; and he further submitted, that, 
inasmuch as his contract .contained no express covenant by the 
CJompany to permit and *suffer him to carry out his contract to 
the close, he might be remediless at law, should this Court in- 
terfere by injunction, as the Company sought. 



The Solicitor'Qemral and Mr. Bird^ for the Company. 

The bill is brought to enforce the performance of a contract, 
in which time is essential; and which the Company have no 
means of enforcing except by the aid of the Court. They are 
unable to obtain any effectual aid or protection &om the justices 
of the peace. Not only will the benefit of the contract be lost 
to the Company if they are left to assert their rights by a pro- 
longed litigation at law, but the public safety, for which the 
Company is responsible, will be in the meantime endangered. 
It is only by restraining the defendant from doing acts which 
exclude, wholly or partially, the Company from that exclusive 
possession of the line to which the express terms of the contract 
entitle them, that the Company can have the specific benefit for 
which they have stipulated. In another point of view, the ap- 
pUcation of the Company may be founded upon their right 
to prevent the licence under which the defendant has 
*been put into possession of, or allowed to enter upon [*84:] 
the line for a specific purpose, from being converted into 
a means of withholding from the Company the use of and power 
of dealing with their own property. In either point of view, it 
is clear that the injury to the Company, by excluding them from 
the use of the railway for an indefinite period, the defendant 
neither completing the works himself, nor allowing the plaintiffs 
to complete them, will be irreparable. [The case of Spencer v. 
Tlie London and Bmningham BaUway Company{a) was referred 
to.] 

(a) 1 RaUw. Gas. 159. 
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Mr, Woodj Mr. Bacon, and Mr. Toller, for the defendant, sub- 
mitted, that the case was one of the first impression. The Com- 
pany must state their case in one of two forms-— either that the 
defendant was a trespasser without color of right, or that he was 
in possession under the contract, which* entitled him to complete 
a certain amount and extent of work, and to claim for such 
work a certain payment. In the first case, treating the defend- 
ant as a trespasser without right, it was not a case in whicH this 
Court would interfere: Deere v. Quest.{a) Davenport v. Daven- 
porL{b) In the second case, considering the defendant as pro- 
ceeding under the contract to complete works which both 
parties agreed in representing as being unfinished, still, although 
they disagreed as to the causes of their being so unfinished, 
there was no equity to deprive the defendant of the means of 
specifically performing his contract, and thereby leaving him to 
prove before a jury, or in some other manner, as best he might, 
the amount of profit or advantage which had been diverted firom 
him. The case was especially one which, both from the relative 
position and rights of the parties, as well as from the conflict of 
evidence on the numerous questions of fact, the Court would 
leave the parties to their legal remedies. 

[*85] *During the progress of the argument on the questions 
of fact, further afiidavits were filed, but were rejected by 
the Court 



Vice-Chancellor : — ^I have felt great difficulty upon one 
question, — which I always do when it is pressed upon me, — that 
is, the rejection of affidavits. The consequence of doing so is, 
that I know I am deciding the case without having before me 
all the information which the parties think material. Certainly, 
according to my recollection of the practice when I was at the 
bar, it was this : When a motion was brought on, and the op- 
posite party applied for time to answer the affidavits, the usual 
course was to give time in the first instance, unless the case waa 

(a) 1 My. & Or. 616. (J) 7 Hare, 217. 
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said by the counsel on the other side to be one which could not 
brook delay ; and then the practice of the Vice-Chancellor of 
England was to hear the motion, and decide whether he would 
give the parties time to answer the affidavits, or, after he had 
heard them, whether he would give them leave to file affidavits 
in answer to the particular parts of the case which he thought 
pressed them. That was invariably the course pursued. If the 
practice be as I am now told, — ^that, until the plaintiff 's case is 
over, the parties may go on filing affidavits, — it is impossible 
that justice can be administered. The argument on the other 
side is opened; the defect in the case is pointed out; the Court 
itself makes observations which lead the attention of the parties 
to what are or may be supposed to be the weak points in the 
case ; and, before the counsel sits down, new affidavits are pour- 
ed in, to which the other side have no opportunity of addressing 
themselves. One might even suppose a more extreme case to 
show that such cannot be the practice : the parties may keep 
back the most important affidavits purposely until the 
last moment I was quite prepared *for the answer I re- [*86] 
ceived firom two of the Judges to whom I addressed a 
question on this point The answer was, that they always con- 
sidered the Court had the discretion of allowing affidavits to be 
received at any time during the argument, which the Court re- 
quired or demanded, but that it never was at the option of the 
parties to bring forward their affidavits in that way. Both of 
the learned Judges make use of the same expression : " That 
there must be a very special case for it" It amounts to no more 
than this : that the Court may, in this as in all other cases, regu- 
late its own proceedings, and admit affidavits after the case is 
opened, if it should appear that the justice of the case requires 
it I do not, however, think that in: this case the result of the 
motion can depend upon the point to which the new affidavits 
are directed. 

Now, with regard to the general question, I must confess that 
when the case was first opened I was strongly impressed against 
the application, and I will refer to one branch of the plaintiff' 
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argument, because it enables me the better to state what my 
view is of the actual state of the case. It is said, that where one 
party, being the owner of an estate or of other property, makes 
a contract with another to do some work respecting that proper- 
ty, — to build a house upon it, for example, or to cut down and 
carry away timber, which timber is to remain the property of 
the owner after it is caaried oflf a particular part of the estate, — 
that, if the owner of the property afterwards changes his mind, 
he may simply determine the contract ; and, if the other party 
to the contract should insist upon going on to build the house, 
which would involve some damage to the inheritance, or should 
insist upon cutting down the trees, that this Court will restrain 

him by injunction at the application of the owner. At 
[*87] first I intimated a strong opinion *against that proposition 

in any sense whatever. It afterwards appeared to me 
(although I am not even now prepared to say the principle is a very 
clear one,) that I could not say in the abstract such a case might 
not occur. I put this case to Mr. Bird : — Suppose the owner of 
timber contracted with a party to cut down the timber for him, 
and carry it to the canal bank, that it might be transported to a 
place of sale, and that he was to do this within a month, and 
then receive 500L for doing it ; if, in that case, the owner of the 
timber were to say, " I have made up my mind not to cut the 
timber, but here is your 600?.," and the party who contracted to 
cut it down were to say, " I will not take the 500i until I have 
done the work, and your timber shall come down," I do not 
Ihink there would be much difficulty as to the principle upon 
which the Court might say, that the destruction should not take 
place. But if, as the case was put by Mr. Bird, the owner of the 
timber were to say, " You may bring an action against me, and 
the jury will give you so much out of the 500t,"— or whatever 
the price of the work might be, — " as the jury may think would 
be the profits to you, after deducting all the expenses of cutting 
and carrying the timber," I certainly cannot agree to the proposi- 
tion that this would be a ground for the interference of this 
Court on behalf of the owner. A contract entitles the party to 
receive an ascertained sum for the entire work on a given day ; 
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but the proposal of the owner in such a case assumes that the 
contractor is only entitled to receive what the jury shall consider 
to be the profit, — a profit which the jury could not measure ac- 
curately, and a profit, not at the expiration of the time when the 
contract would or might in due course have been performed, but 
at the expiration of an indefinite time, when the case shall hap- 
pen to be tried. 

*The case stands thus : A person, — ^for I must not treat [*88] 
it as governed by any different rule because the plaintiJffs 
happen to be a Railway Company, a Eailway Company having 
no advantage in this respect over anybody else, their contracts 
with the parties who do the work not being matters provided for 
in the Acts of Parliament, — ^it is only the case of a person hav- 
ing property, over which he wants a railway for important 
purposes, contracting with some one to make the embankments, 
the excavations, and the tunnels, lay the rails, and do all the 
work for him, with a stipulation, that, if the contractor does not 
go on and complete it by a certain time, the employer may turn 
him out of possession of the property which is delivered to him 
for the purposes of the work. 

It was said that the fact of turning the contractor out, had the 
effect of making any subsequent attempt by him to enter upon 
or deal with the property nothing more than a trespass, and 
that, in case of trespass, this Court will not interfere. [1] In 
strictness, wherever a Railway Company empowered by an Act 
of Parliament to take land for the purposes of the railway, enters 

[1] An injunction is not granted to restrain a mere trespass, where the injury is 
not irreparable and destructive to the plaintiff's estate, but is susceptible of perfect 
pecuniary compensation, and for which injury the party may obtain adequate satis- 
taotion in the ordinary course of law. It must be a strong and peculiar case of 
trespass, going to the destruction of the inheritance, or where the mischief is reme- 
diless, to entitle the party to the interference of the Court by injunction. See 
Jenyme v. JRosa, 7 John. Ch. R 316 ; Stevens v. Bfekman, 1 John. Oh. R. 318 ; West y. 
WaOcer, 2 Green's Ob. B. 279 ; KerKn v. West, 3 Green's Gh. R. 449. See also, 
Eden on Injunctions, by Waterman, voL 2, page 226, note 1,— where will be found 
a collection of most of the cases on this subject, as well English as American. 

Vol. VIII. 11 
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upon laud which it is not authorized to go upon or take, that is 
a trespass^ but still it is what the Court calls a trespass under the 
color of right. The Company is not then professing to do any- 
thing more than the Act of Parliament empowers them to do, 
and the Court has always said in those cases, where the mischief 
is irreparable, that it will interfere and confine the Company 
within the powers of their Act of Parliament. And although 
it ia undoubtedly a trespass, still the Court has most "usefully and 
properly interfered to prevent the trespass in such cases. The 
Court treats the Company as not meaning to commit a trespass, 

but as asserting a right ; and it simply enquires what the 
[*69] right *is under the power or contract The court allows 

the Company to do what they profess a desire to do, — 
that which the Act authorizes, and nothing more. I may ob- 
serve on this point, that I entirely agree with the observations 
made by another branch of the Court, in a case(a) cited before 
me in Lady Davenports case,{b) It is clear that the old rule as 
to interference in cases of trespass has been very much broken in 
upon in favor of parties in possession. I referred on this sub- 
ject to a case(c) where some miners claimed a right, for the 
purpose of draining mines, to make a watercourse through a 
park, and a bill was filed to restrain it The answer, I remem- 
ber, to my great surprise when I read it, was simply an assertion 
that this, if anything, was a mere trespass, and that in that 
case the Court would not interfere. Neither the Vice-Chancel • 
lor of England nor the Lord Chancellor would hear of that 
argument, and the injunction was granted. They had no doubt 
about the principle. 

Now, although this must be treated as a contract between two 
private individuals, it is a case in which each party asserts that 
he is merely doing that which the terms of his contract entitle 
him to do ; and I do not know in principle why the Court has 
not a right to inquire into the question, whether either or which 
of the parties really is within the terms of his contract, if the 

(a) 2 CJolL 231. (5) Daver^port y. Davenp(/r^ T Hare, 217. 

(e) Cited 1 Hare, 223. 
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case be in other respects a proper one for such inquiry. In 
order in this case to try the principle, I must of course assume 
that there has been so clearly or probably a violation of the con- 
tract on the part of the defendant, and a right on the part of the 
Company to resume possession and finish their works, that I 
shall be safe in acting upon that supposition. 

» 

*The first question therefore is, whether the parties are [*90] 
or are not exceeding that which they have a right by 
their contract to do ; and if that state of things be supposed to 
exist, the question comes to this, — Is it a fit case for the inter- 
ference of a Court of equity ? 

In order to determine whether the Court should interfere, I 
am first to inquire what is the nature of the mischief which will 
follow from not interfering. Now, both parties have a great 
deal to say, and I think very reasonably, upon that point. I 
quite agree with the argument for the Company, (and I do not 
think it has been attempted to be controverted,) that irreparable 
mischief will be done to the Company, — ^irreparable in the sense 
in which the Court uses the term, — that it is quite impossible 
that the Court or a jury could ever measure the damage to the 
Company from the railroad being shut up for a time, owing to 
its not being in a proper state for working. You may say that 
the Company could carry so many hundred passengers a day 
at such a rate, but they might not have had those passengers to 
carry. The diversion of the traffic to another line, or various 
accidents, might deprive them of the profit. Any calculation of 
the amount must be merely speculative. That was the view 
which I took of the case of Rigby v. The Great Western Bailway 
Com.pany,{a) K in this case it were confessed that Hattersley 
had placed himself in such a position that the Company ought 
to be allowed to put the line in a proper state, I think the mis- 
chief that would follow the interruption of that right would 
bring the case within the ordinary rule, care being taken that in 

(a)2Fh.44. 
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interfering the Court puts the case in a proper course for trial. 

The question then is, What is to be done in the interim ? 
[*91] Now, in the interim I *must take care not to destroy the 

right of either party. The defendant has quite as much 
right to claim the exercise of this care as the plaintifl& have. I 
confess, if I am simply to stop the defendant from going on with 
the line, and it should afterwards turn out that I am wrong in 
granting the injunction, (and I am supposing now that 1 have 
granted it, and prevented him from going on the line,) I do not 
see how it is possible for me ever to give him any but a specu- 
lative compensation. As the case now stands, a certain quantity 
of work has been done, and certain works remain to be done, 
and to be paid for at a certain rate. The fact to be ascertained 
is, what profit that would be to the defendant. The profit to 
the defendant depends upon his activity and skill in executing 
those works. The jury can no more be sure of doing justice to 
the defendant by giving him the profit which the contractors 
who shall be employed, if it be left to the Company, would 
make, than they can be of accurately measuring one man's skill 
by the skill of another. Therefore, although an approximation 
may perhaps be made, it is a very different thing from what the 
defendant would get by performing the work in specie. There 
may, perhaps, be great difficulty in framing an order which shall 
preserve the rights of the defendant, and yet stop him from the 
specific execution of the work. That difficulty, however, if it 
be one in this case, has been got over by the defendant, who 
says that he is willing to have an inquiry as to whether any 
profits might come to him in respect of the branch line, suppos- 
ing it not to be executed by himself I cannot, as I have said, 
except in specie, give him precisely what he is entitled to ; but 
I have no doubt an approximation may be made so near as to 

make it more for the advantage of the defendant to take 
[*92] that which I am about to mention *tban to decline it for 

the sake of approaching near to the exact profit, in case 
of his succeeding upon the question now before me. 

The difficulty of the defendant is this,— that the terms of the 
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contract (no doubt very arbitrary, which, perhaps, may be 
necessary in these cases) are, that the defendant shall be entitled 
to be paid nothing until he has procured the certificate of the 
engineer. That certificate he has not obtained ; and therefore, 
under the terms of the contract, he cannot strictly recover at 
law. The Courts of law, however, I am told, have got over 
that diflSlcuity. If the certificates have not been granted, but the 
engineer of the Company in point of fact has allowed the con- 
tractors to go on doing the work, — work of which the Company 
have taken the benefit, — the Courts of law, I am told, have in 
many cases said, that, if the contractor, instead of proceeding 
under the contract, (in which case the certificates are necessary,) 
brings an action for work and labor done for the use of the Com- 
pany, he is entitled to recover for the work done, at the measure 
and value according to the prices specified in the contract.(a) 
This, of course, has been in cases where nothing appears to have 
been really wanting, except a compliance with the form of the 
contract Whether this case would fall within that rule, I do 
not know. 

If in this case the jury should find the contractors had not 
complied with the terms of the notice, and had not, afl;er the 9 th 
of March, 1849, efficiently supplied the defects complained of, 
and by this default or omission had entitled the Company to the 
benefit of their notice, it might follow that, according 
to the terms of *the contract, the defendant may be en- [*93] 
titled to nothing but what he has actually received. 

"What I should propose to direct is this : the Company come 
to me and ask for an injunction, to assist them in protecting their 
property, in a case in which, if they are right as to the effect of 
their notice, the defendant may be entitled to receive nothing 
more than he has already received, which may be much less than 
the value of the work he has done. If this be the way in which 
the case stands, there may be a forfeiture of the rest of the pay- 

(a) See Niaoon y. To^ Vak Baikoay Oompcm^^ 7 Hare, 136. 
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ments to which the defendant would otherwise be entitled. But 
if I direct an account to be taken of all the works which have 
been done by the defendant, and what is the value of that work 
in money, at the prices specified in the contract, so far as the 
prices are specified, and what is the value of such works which 
they have done, where the prices are not specified in the contract, 
the result would be to give him payment in full, and the for- 
feiture would be avoided. If that, which is here called forfei- 
ture, be in truth a forfeiture, — ^if it be regarded in the nature of 
those forfeitures the advantage of which the Court requires every 
party to waive when he comes into this Court, — there is no doubt 
the Court may impose any terms upon the Company with regard 
to it. The stipulation, which is called a forfeiture in this case, is 
included within the terms of the contract. It may be a very 
hard contract, but it is within the terms of the contract, and may 
be necessary to protect the employers in works of this magni- 
tude.(a) 

The only difficulty which I feel in dealing with the case 
is on the point as to compensation for delay. If the 
[*9-i] ^defendant thinks that point so material that he cannot 
waive it, then I must consider how far I can make an 
order, and what that order should be, taking care not to deprive 
either party of the benefit they are entitled to, if in the event it 
turns out the party in whose favor I now make an order shall be 
in the wrong. 



July 4cih. — ^Yice-Chancellor : — It is necessary that the case 
should be distinguished with reference to the works which have 
been done, and the works that remain to be done. 

With reference to those that have been done, the plaintiffs have 
submitted, and I think properly, as well as necessarily, to this, — 
that if they are to have the help of this Court, they must pay 
for the works which in point of fact they get the benefit of. But 

(a) See JDuncombe y. Levy, 6 Hare^ 233. 
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with respect to the works which remain to be done, if the plain- 
tiJBfe are right in saying that they might by law have resumed 
possession, — ^I use the word " possession " in a technical sense, — 
that they might have resumed the works, and finished them 
themselves, the defendant cannot in that case ask me to make the 
plaintifS pay for work he has not done. I have therefore framed 
the minutes with a view to those two divisions of the case. By 
the order which I propose to make, the defendant is to give up 
possession of both the main and branch lines, and will be re- 
strained from interfering, according to the words of the injunc- 
tion prayed. That will have the effect of putting the Company 
into entire possession of the railway, — and then upon the terms 
of paying for the work done, and the future works, if there has 
been no forfeiture, — ^they in fact to that extent get all they ask 
for. The Master may then take an account of what, if 
anything, ^remains due to the defendant for works done [*95] 
or materials found at the contract prices, whether certified 
or not. 

It is then necessary to decide whether the Company have law- 
fully obtained that final possession which this order gives them. 
An issue is in some respects the better way of trying this ques- 
tion; but in strictness I have no right to direct an issue which 
involves a question of law, unless it be a case in which there is 
no possibiUty of avoiding it. It was done by Lord Eldon in the 
Olamorganshire Canal ca3e^(a) and by myself in Dawson v. 
Paverj{b) which the Lord Chancellor afterwards affirmed. But, 
except in cases of this kind, the Court has always objected to 
direct issues which involve a point of law. I hardly know why 
there should be the objection, for it is only trying an action for 
the assistance of the Judge. The other alternative would be to 
direct the plaintiflfe to proceed to the trial of such action as they 
may be advised to bring, for the purpose of asserting their right, 
on the 81st of March, 1849, to take possession of the works, — 

(a) lUj.kJL 164. (&) 5 Hare, 422, 
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the defendant admitting that he held and retained the possession 
against the Company. 



July 6th. — The case was spoken to, on the form of the order. 



The plaintiffh, by their counsel, submitting to account as this Court may difecti 
and the defendant, by his counsel, waiving all claim to compensation for delay, 
alleged to have been occasioned by the plaintiffs, in the execution of the works, in 
Ac , done or to be done, this Court doth order &a, that an injunction be awarded to 
restrain the defendant, his servants, and workmen, from retaining possession 
[*96] of or entering upon, or interfering witli &a, [pursuing *the terms of the 
motion and prayer] until the fUrther order of this Court ; but the defendant 
and bis witnesses are to be at liberty at all reasonable times to go on the said lines 
and works, for the purpose of giving evidence relating thereto upon the trial of the 
issue hereinafter directed. And it is ordered, that it be referred to the Master, Jbc, 
to take an account of what, if anything, is due to the defendant, (as surviving his 
brother or on his own behalf) in respect of any works done or materials found by the 
defendant and his deceased brother, or either of them, for the plaintiffs, on construct- 
ing or maintaining the said main line and branch line ; and in taking such account, 
the Master is not to inquire whether works done, have been certified by the Com- 
pany's engineer or not, or whether the work was completed within the time limited 
by the contract. And it is ordered, that the Master, in taking the Said account, do 
have regard to the provisions of the contract as to the price, and as to the materials 
to be found by either party, so far as the same be applicable. Liberty to state spe- 
cial circumstances relating to the matters aforesaid ; and for the better taking, kc^ 
just allowances. And this Court being desirous to have the following question of 
fact decided by a jury, viz. whether on the 31st of March last, the plaintifis, to the 
damage and injury of the defendant, prevented the defendant from completing the 
contract dated the 22nd day of December, 1846, in &c., and employed their own 
workmen to complete the same : It is ordered, that a writ of summons be issued 
out of &CL, by the defendant against the Company, pursuant to the Act 8 & 9 Vict. 
c 109. Direction to proceed to trial at the next Assizes at Liverpool Upon such 
trial, the Company to admit that on the 31st of March, they did in fact prevent 
the defendant from completing the contract, and did employ their own workmen to 
complete the same. Order to produce ^ And this Court doth reserve the ques- 
tion, whether the defendant is entitled to any compensation in respect of the loss 
of profits in not executing the parts of the branch railway not executed ; and tliis 
Court doth reserve all further directions, and the costs of this application, until after 
the said trial, and the said Master shall have made his report Liberty to apply. 
Order to be without prejudice to the right of either party to appeal Beg. Lib., 
1923. 6th July, 1849. 
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*Lewis V. Marsh. [*97] 

April, 19th, 1849. 

Order upon motion before the hearing, that the plaintifib and their witnesses should 
be aUowed, until publication to view and inspect the workings by the defendants 
in the plaintifif 's mine, of which the defendants were lessees, and which mine was 
entered and worked bj means of a shaA; in an adjoining mine belonging to the 
defendant& 

A BILL by the lessors of a colliery against the lessees for an 
account of the workings of certain portion of the coal by the 
defendants, and to restrain the working in certain parts of the 
mine reserved by the lease. The defendants were entitled by 
the lease to work the coal, subject to a certain rent per ton, under 
an area of about 160 acres, with an exception of the coal lying 
under and within thirty feet of certain buildings. It was ad- 
mitted by the answer that the defendants had worked some of 
the excepted coal. There was no provision for inspection in the 
lease, and the defendants had worked the coal through a shaft in 
an adjoining mine belonging to themselves, so that the demised 
mine could only be entered through the defendants' mine. 

The Solicitor-General and Mr. W. if. James, for the plaintiffs, 
moved that the defendants might be ordered to permit the plain- 
tifis, and certain persons mentioned in the notice of motion, all 
or any of them, with workmen, and other necessary assistants, at 
all reasonable times, and from time to time, to have access to the 
coal works of the plaintifife in and through the adjoining coal 
works of the defendants, to inspect and examine the said coal 
works, the property of the plaintiffs, and to ascertain the real 
extent, state and condition, thereof, and the real weight of the 
coal firom time to time worked by the defendants therefrom. 

They submitted that the plain tiffe ought not to be left to 
read the admission from the answer, coupled as it was * with [*98] 
other statements ; but were entitled to the means of prov- 

voL. vnx 12 
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ing the fact that the defendants had worked beyond their boun- 
dary. 

They cited Kynciston v. East India C<mipany^{d) Earl of Lons- 
dale V. CurwerijQ)) and Walker v. Fletcher.(c) 

Mr. Wood and Mr. Whitbread, for the defendants, opposed the 
motion. — ^The plaintiflFs might, if they had desired any such 
power of inspection, have reserved it in their lease ; but they had 
made no such contract : BJdkesley v. Whiedon,{d) Nor had they, 
as in Kynaston's case, shown any necessity for the inspection. 
The present motion asked more than had been conceded in any 
of the cases referred to ; for the plaintiffs sought not only to in- 
spect the demised coal works, but also to pass, for that purpose, 
into and through the property of the defendants. No implied 
contract gave the plaintiff such a right. Admitting that a power 
of inspecting their own mine might be impliedly reserved ; it 
must be exercised in a lawful way, at their own expense. The 
plaintiffs might open a shaft, and descend into the mine, upon 
their own property ; that must be the extent of their legal right 
under the contract 

Vice-Ohancellor : — ^I think the case is one in which there 
is a necessity that the party should be allowed what he asks, in 
order to prove his case. That is the meaning of necessity. A 
party cannot get his rights without proving what his rights 
are; and it is inherent in the case that the plaintiff 
*should have an opportunity of ascertaining that the de- [*99] 
fendants do not work more coal than they are entitled to 
do. If there had been a shaft going through the plaintijQ^' land 
there would not be the slightest doubt as to the plaintiff's right 
to go down and inspect the works. 

The object of allowing supports to remain is to prevent the 

(a) 3 Swans. 248; a G. on appeal, 3 Bli^ 1&3. (6) 3 Bligh, 168, n. 

(c) Id. 1^2, n. ((^1 Hare, 116. 
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ground from sinking ; by which not only the surface, but some- 
times roads and buildings, are damaged ; and, to prevent that, 
provision is commonly made that certain supports shall be left. 
If adequate supports are not left, irreparable mischief will proba- 
bly follow, and the parties endangered in such a case, must be al- 
lowed to come the moment the supports are about to be taken away. 
If the parties do not make any stipulation as to what the size of 
the supports shall be a question of diflSculty may often arise : but 
when they stipulate (as I understand is the case here) that sup- 
ports, co-extensive with the mass of buildings, or of a certain 
admeasurement, shall be left, the difficulty is obviated. 

It appears to me that this is a case as well of necessity as of 
irreparable mischief. I cannot think that, in this case, the Court 
is required to direct the preliminary reference which was con- 
sidered proper in the case of Kgnasion v. The East Lidia Com- 
pany.{a) It was there a question, whether it was necessary to 
examine the warehouses internally in order to get at the full 
amount I do not conceive that the Court would go into that 
question when the implied contract between the parties would 
give the right of inspection. It appears that the Court has once 
allowed the inspection to take place before the hearing. 

Mr. Wood interposed a difficulty, which I confess 
♦presses me more in a moral view of the case than in its [*100] 
legal bearings, — ^that you must go through the workings 
in the mine of the defendants. I cannot, however, think the 
defendants, by choosing to work their colliery in a way which 
gives the plaintiflFs no access, except through the property of the 
defendants, to their own property, which they have a right to 
examine, can afterwards be allowed to urge their own act, — an 
act done for their own convenience and benefit, — as an objection 
to the inspection which the plaintiffs would otherwise have ob- 
tained. 

(•} 3 Swao. 256. 
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The defendants objecting to the admission into their mine of 
certain of the persons mentioned in the notice of motion, the 
plaintiffs consented to withdraw the names of the persons objec- 
ted to. 

This Court doth order, that at all reasonable times until the publication shall pass 
in this cause, the plaintiffs be at liberty, upon giving reasonable notice, to view the 
plaintiff"s mine in &c., and the workings of the defendants therein; and it is ordered, 
that such persona as the plaintiffs shall appoint be at liberty also to view the said 
nine and workings, on giving a fortnight's notice in writing to the defendants of the 
names and descriptions of the persons so to be appointed to view and inspect the 
same on the part of the plaintiffs, the plaintiffs by their counsel undertaking not to 
appoint I. T. &c. for such purpose ; and it is ordered that the defendants do permit 
the said plaintiffs and the persons so to be appointed, other than the said I. T., &c., 
to have access to and to view and inspect the said mine and workings ; but this 
order is not to entitle the plaintiff's to view or inspect any part of the defendant's 
mine, except for the purpose of ascertaining the boundary of the plaintiff's mine. — 
Beg. Lib. 1848, fo. "791. 

See BoviH v. Moore, Davies on Patents, p. 370. 



[*101] *0'Eeilly V. Alderson. 

1849: May 22d, 25th;. June 2d. 

Under a power enabling a surviving or continuing trustee to appoint a new trustee 
in the place of a trustee dying, going to reside abroad, becoming incapable of 
acting, Ac., the surviving trustee, although himself residing abroad, may appoint 
another trustee in the place of the one deceased. 

Although taking up his permanent residenoe abroad in such a case does not ipso 
facto deprive a trustee of his office, yet it is such a disqualification as entitles the 
cestuis que trust to have a new trustee appointed in his place. 

It is the duty of tnistces, ha\ing power to appoint new trustees, to make such ap- 
pointment irapartifilly, as between their cestuis que trust, and not without com- 
munication with them. 

Under a settlement, dated the 1st of November, 1838, a sum 
of l,S78t, New 3 1-2 per cent. Stock, was transferred into the 
names of Alderson and Morphett, upon trust for Ann the wife 
of Richard Payne, for her separate use, for her life ; and after 
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her decease, for Richard Payne the •litigbaiid, for his life; and 
after the decease of Richard Payne arid A'lfti his wife, upon trust, 
if there should be no children of that* hiiirriage, for Martha 0' 
Reilly Cross, and if there should be any cniTdtefi of the marriage, 
then in trust for Martha O'Reilly Cross aVd* sach children as 
Ann the wife should appoint, and in equal shareJi»in default of 
appointment. The deed provided, that if Alderfiqsf'^tnd Mor- 
phett, or either of them, or any future trustee or trtist^es to be 
appointed as thereinafter mentioned, should happen to'di^^pj; go 
to reside abroad, or be desirous of being discharged of anfl^pm, 
or refuse or decline to act or become incapable of acting irf, .the 
trusts thereby in them respectively reposed, before the said trustfe' 
should be fully performed or discharged, then and in such case, 
and when and so often as the same should happen, it should be 
lawful to and for the surviving and continuing trustee, or if there 
should not be any trustee, then to and for the executors and ad- 
mihistrators of the last surving trustee, by any writing or writ- 
ings, executed as therein mentioned, to nominate, substitute, or 
appoint any other person or persons to be a trustee or trustees 
in the stead or place of the trustee or trustees so dying, or going 
to reside abroad, or desiring to be discharged, or refusing or de- 
clining to act, or becoming incapable of acting as aforesaid. 

There were no children of the marriage, and Ann the wife 
died, leaving her husband surviving. Morphett, one 
*of the trustees, died in December, 1848, and Alderson, [*102] 
the other trustee, resided in France. The plaintiff was a 
purchaser of the reversionary interest of Martha O'Reilly Cross, and 
the plaintiff's solicitor, soon after the death of Morphett, for- 
warded to Alderson a deed for the appointment of Brady as a new 
trustee, and the solicitor of Payne, the tenant for life, being also 
in communication with Alderson, prepared a deed for the ap- 
pointment of Freeman as a new trustee, and which latter deed 
Alderson executed. The plaintiff, on becoming aware of this 
appointment, placed a distringas on the stock. Alderson being 
thus prevented from transferring the fund into the names of 
himself and Freeman, the solicitor for Payne and Alderson gave 
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notice to remove the digtJrmgas, and the bill was thereupon filed 

to restrain the transfer: *•. ** 

• • > • 



The JSolicitor'Qin^&r&nd Mr. Rogers for the motion. 

• • • 

• • 

Mr. TFba#^!HirMr. J. H, Palmer^ contra. 



.-.••.• 



The tsyie^tions argued were : First, whether the power of ap- 

poiQiTOnt^of new trustees could be executed by Alderson, after 

he ia3* taken up his residence abroad ; secondly, whether such 

- rpsnJfence abroad did not incapaciate him from continuing a trus- 

j-.^ tfeej and therefore form a ground for taking the fund out of his 

\'V'control; and lastly, whether his conduct in appointing anew 

*"• trustee without communicating his intention of doing so to the 

plaintiff, and in attempting to remove the distringas, was not 

improper, and a ground for taking the fund out of his power. 



Vice-Chancellor : — ^Each party in this case appears to have 
done his utmost to put himself as far as was possible in the 
wrong, without doing that wl^ch the Court would act upon as 

being illegal. Alderson, the surviving trustee of the 
[*108] stock, appears for *nearly six years before, and at the 

time of the deaih of Morphett, his co-trustee, to have 
had and he still has, his permanent residence at Calais. In this 
state of thmgs, the right of the plaintiff to have a new trustee 
is not to be disputed. But what was the proper course ? Surely 
to communicate with the defendant ; or, if he thought right to 
apply to Alderson, he should have made known to him his own 
wishes, and requested him to make the necessary communica- 
tions to Payne, the tenant for life. But instead of this, he selects 
Brady as a trustee for himself and requests Alderson to execute 
a deed prepared by his solicitor, appointing Brady as such trus- 
tee, — ^the letters of his solicitor to Alderson being calculated to 
impress Alderson's mind with the idea that he was acting for the 
defendant as well as for the plaintiff, whilst in truth all was be- 
hind the back of the defendant; and nothing could well be more 
improper. 
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Alderaon, however, did not execute the deed ; but came from 
Calais, and (as I understand) discovered that the letters of the 
plaintiff's solicitor had been ex parte as regarded Payne. But 
unless the conduct previously pursued by the plaintiff could 
justify it, a course of conduct, not much less objectionable, is 
pursued on the part of Payne. Without any communication to 
the plaintiff, either that Brady would not be appointed, or that 
another person (Freeman) is to be appointed, Alderson, at the 
suggestion of Payne, appoints Freeman, and proceeds to the 
Bank to transfer the stock into the joint names of Alderson and 
Freeman ; a transfer which is prevented only by the distringas. 
Now, without saying that the appointment of Freeman is invalid, 
by reason of this ex parte proceeding, I feel it a duty to declare 
that the appointment of Freeman, ex parte, was most objection- 
able. The tenant for life and remainderman being both adult, 
why is a trustee to act ex parte in a point so important 
as *the appointment of a trustee of their property ? I [*104:] 
know I correctly state the practice of professional men 
when I say that this is not the course usual in euch cases. I am sure 
it is not that even course which a trustee ought to hold between 
his cestui que trust, and I am equally sure that it is a most in- 
discreet course as regards his own indemnity. The proposition 
that the previous conduct, on the part of the plaintiff, justified 
the defendant, Payne, is inadmissible. The consequences, now 
before me, supersede the necessity of any further conmient. An 
expensive motion has been occasioned upon a point involving no 
question of right, which a little temper and discretion would 
certainly have settled. 

Upon the merits, I think that Alderson had power to appoint 
a new trustee in the room of Morphett^ notwithstanding his per- 
manent residence at Calais ; and the only question, possibly, 
might be this : — ^whether, if Alderson chose to appoint Freeman, 
a person to whom the plaintiff objects, behind the back of the 
plaintiff knowing that the plaintiff de^red to be consulted as to 
the appointmet of the trustee ; whether, in that case, the plain- 
tiff is not entitled to require Alderson to justify the appointment? 
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Bat I will assume the appointment to be unobjectionable. The 
question then will be — whether, if the fund should be transferred 
into the joint names of Alderson and Freeman, it will be in that 
state in which it ought to be under the trusts of the settlement ; 
the plaintiflF, one of the cestui que trusts^ objecting to it? This 
makes the objection depend not upon the appointment of Free- 
man, but upon the stock continuing in the name of Alderson, 
solely or jointly with another, when his permanent residence is 
admitted to be in foreign parts. Now I confess that circum- 
stance appears to me to place Alderson, prima faciej tmder a dis- 
qualification for the office of trustee ; not such a disquali- 
[*105] fication as, ipso facto, makes him not a trustee, but *such 
a disqualification as, prima fade, entitles any cedui que 
trust to require that the office should be filled by another trustee. 
It was said that the appointment of a new trustee, in such a 
case, was not compulsory upon any one, but discretionary. To 
that observation, in the case of a trustee taking up his residence 
permanently abroad, I am not prepared to accede. I do not say 
that a case might not exist in which a trustee might not properly 
refuse to appoint a new trustee, only because a trustee had gone 
abroad ; but, in the case of permanent residence abroad, I think 
that if a trustee, having power to appoint another in his place, 
should refuse to exercise that power, the Court would control 
his discretion. If Freeman should die in the lifetime of Aider- 
son, the trust will again be exposed to the inconvenience of an 
absent trustee ; a case which I observed, at the time of the argu- 
ment, is omissus; I may suppose, also, the case of incapacity 
from lunacy or other causes. 

I think that, pending the suit, the position of the stock ought 
not to be altered, by placing it in a state in which it ought not 
to be ; and that the injunction, therefore, ought to be granted to 
restrain the transfer until the hearing of the cause, or further 
order. 



The cause was afterwards heard, and the fund transferred 
into Court 
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♦Attorney-General v. Thompson. [*106] 

\849: Jantiary 25th, 29th, and 31st. 

^IThere the respective titles alleged by the plaintiff and defendant were antago- 
nistic, — ^the plaintiff claiming the reversion in lands alleged to be in the posses- 
sion of the defendant as lessee, and the defendant claiming to be entitled In fee 
to such lands, but admitting that he derived his title under a person alleged by 
tlie plaintiff to have been lessee onlj, and that the parcels mentioned in the 
deed under which he claimed, in some respects, although not wholly, corresponded 
with the parcels described in the demise to such alleged lessee, it was held that 
the plaintiff was entitled to a discovery of such parcels, and to a production of so 
much of the purchase deed as described them. 

A plaintiff is not entitled to discovery of documents, the right to the possession or 
inspection of which is not necessary to the proof, and is only consequential upon 
the existence of the title he claims, that title not being admitted, — but where the 
Ck>urt finds upon the answer, that, although the title of the plaintiff is not ad- 
mitted, the question as to the existence of such title is a question to be tried, — 
the plaintiff is entitled to the discovery and production of particulars material to 
establish his case on such trial. 

-Considerations of the limits of the right to discovery, in cases of adverse title, of the 
deeds and evidences in the possession of the defendant. 

Disctinction between cases in which discovery is sought of evidence relating to the 
items of an account the right to which is disputed, and cases in which it relates 
to the fundamental question in dispute, — the right td the account 

The Court will in many cases compel a defendant to answer direct questions,, the 
answer to which the Court may be less ready to allow a plaintiff to seek by ex- 
amining the papers of his opponent. 

The effect to be given to the answer to an original bill, after such bill has been 
varied by amendment. 

The original information stated an indenture of feoffment of 
the 1st of October, 1735, made by Evan Treham, of his part or 
share of the fiirm and lands called Penydarren, otherwise Ton y 
fald, containing the several closes therein named, to and to the 
use of John Williams, his heirs and assigns, and a lease, dated 
the 2nd of October, 1735, made by John Williams, of the same 
premises, for a term of nine hundred and ninety-nine years, to 
the said Evan Treharn, reserving an annual rent of 3L The in- 
formation then stated a devise by the will of John Williams, 
dated the 18th of November, 1735, of his undivided moiety of 
the &rm and lands called Penydarren, otherwise Ton y .Md^ 

Vol. Vm 13 
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containing the several closes therein named, subject to the said 
lease, to trustees, upon trust for the Protestant Dissenters of 
Merthyr Tydvil ; and that, in 1784, the person entitled to the 
residue of the term joined with the owner of the other moiety 
of the premises in demising the entirety for some long term for 
mining purposes ; that the defendants, Thompson and Forman, 
had come into possession of the premises under such demise of 
1784; that the said defendants, or those under whom they 
claimed, had procured to themselves an assignment of the residue 

of the said term of nine hundred and ninety-nine years 
[*107] in one moiety, and a conveyance of the *other moiety : 

that the defendants had worked the mines under the 
lands contained in the demise of nine hundred and ninety- 
nine years, and had taken large quantities of minerals and ore 
therefrom; and the information prayed an injunction and 
account. 

The defendants by their answer stated an indenture of feoff- 
ment of the 4th of June, 1728, whereby a moiety of Tyr Ton y 
fald (containing the parcels therein described) was conveyed to 
Evan Treharn, his heirs and assigns ; but the defendants added, 
" that the parcels comprised and described in the said feoffment 
of the 4th of June, 1728, do not correspond either in quantity or 
description with the parcels comprised in the indenture of feoff- 
ment of the 1st of October, 1785, in the said information set 
forth, Bs the same are therein described and set forth, although 
some of such last-mentioned parcels are the same in description 
but not in quantity as some of the parcels in the said indenture 
of feoffment of the 4th of June, 1728. But the defendants say, 
they have never seen the indenture of feoffment of the Ist of 
October, 1735, or the indenture of lease of the 2nd of October, 
1785, in the said information set forth, nor is any mention or 
allusion whatever made to either of such last-mentioned instru- 
ments in the abstract of title, or in any of the deeds which were 
fbrnished to the parties under whom these defendants now claim 
to be entitled in fee-simple to one moiety of the hereditaments 
and premises comprised in the said feoffment of the 4th of June, 
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1728, upon their purchase thereof iu the year 1801, as after 
mentioned ; nor had these defendants any reason to believe or 
suspect, nor did they believe or suspect, or ever hear till the year 
1842, that there were such deeds as the feoffment of the 1st of 
October, 1735, and the indenture of lease of the 2nd of October, 
1735, in the said information mentioned." 

*The defendants stated certain mortgage deeds made [*108] 
by the heir at law of Evan Treharn in 1775, purporting 
to convey the premises in fee without any mention of the alleged 
deeds of 1735 ; and they also stated several demises of the un- 
divided moieties of the said premises by such heir at law, and by 
the owner of the other moiety in 1784, with power to work the 
mines, to persons who formed a partnership called the Penydar- 
ren Iron Company, and which partnership afterwards purchased 
the fee-simple of a moiety of Ton y fald, which was duly con- 
veyed to them by indentures of lease and release dated the 20th 
and 21st of November, 1801, " by the same description of pre- 
mises as the hereinbefore stated description of the premises com- 
prised in the said deed of feoffment of the 4th of June, 1728 (sub- 
iect to the said lease of 1784,) and save and except a lease of 
1796, to the same partnership ;" and also, " save and except a 
yearly rent of 3?. issuing out of the said moiety of the premises 
due to the trustees for the time being of Yrusgorgy Meeting- 
house in Merthyr Tydvil." The defendants said, they believed 
that the payment of such 3Z. had not been made by the heirs of 
Evan Treham in respect of the rent reserved by the alleged lease 
of the 2nd of October, 1735; and that the deeds of 1801 first 
subjected the premises to the said payment : they admitted the 
payment of the 8Z annually since 1801. The defendants, among 
other things, stated, that it would appear from the leases and 
documents in their possession, that some part of such land was 
divided, and the other undivided. The defendants claimed both 
moieties of the land in their possession under the demise of 1784; 
and under the said conveyance of November, 1801, they claimed 
the fee simple of the moiety formerly belonging to Evan Tre- 
harn, and they claimed to work the mines under such title. They 
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denied that the alleged term of nine hundred and ninety -nine 
years had ever been assigned to them, or any person 

[*109] under *whom they claimed ; and they admitted the pos- 
session of the deeds of the 20th and 21st of November, 

1801. 

The information was then amended, by charging that the de- 
fendants claimed under the alleged conveyance of the 20th and 
2l8t of November, 1801 ; but that if any such conveyance was 
ever made, the lands to which the same applied were not in feet 
the lands comprised in the indentures of the 1st and 2nd of Oc- 
tober, 1735, and so it would appear if the defendants would set 
forth the full particulars and quantities of the lands as contained 
in the said alleged indentures of the 20th and 21st days of No- 
vember, 1801. 

The information charged that divers parcels of the lands which 
the said defendants admitted to be in their possession and occu- 
pation, differed in quantity and description from and were not 
identical with, the lands and premises contained in or intended 
to be conveyed by the said indentures of the 20th and 21st days 
of November, 1801 ; and that the said defendants were, in fact, 
in the possession and occupation of the lands contained in the 
said indentures of the 1st and 2d days of October, 1785, as well 
as of the lands alleged by them as aforesaid to have been con- 
veyed by the said indentures of the 20th and 21st days of No- 
November, 1801. 

The answer to the amended information denied that the de- 
fendants claimed the lands mentioned in the information under 
the deeds of November, 1801, save as their former answer had 
stated ; and they insisted, that, under the circumstances, and for 
the occasions herein and in such answer in that behalf set forth 
(to which they also craved leave to refer,) they ought not to be 
compelled, and they therefore declined to set forth fully and at 

large the description and quantities of the parcels of the 
[*110] lands and *premises which the said indentures of the 

20th and 21st days of November, 1801, purport " and 
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effect" to convey. For they said (as they alleged the fact and 
truth was,) that the aforesaid indentures of the 20th and 21st 
days of November, 1801, were their own title deeds, and ex- 
clusively related to their own title to the lands and premises of 
which they were in possession, as in their said former answer 
mentioned ; and did not, as they believed, form any part of the 
title of the charity in the said information mentioned to the pre- 
mises comprised therein, and did not, as they believed, prove or 
tend u. ^,. ^j of 4, dl,g.tioo.'in A, Lid ^^ infor- 
mation mentioned, any further or otherwise than as such alle- 
gations or any of them were or might be therein and in their 
former answer admitted to be true. And the defendants denied 
it to be true, that any part or parts of the lands and premises in 
their possession or occupation did to any extent differ in quanti- 
ties or description from, or were or was in any respects in fact 
not identical with, the lands and premises described in the said 
indentures of the 20th and 21st days of November, 1801, and 
thereby purported to be conveyed. 

On the motion for the production of the papers referred to in 
the schedule to the answer, the defendants resisted the pro- 
duction of their purchase deeds of the 20th and 21st of No- 
vember, 1801. 



The Solicitor' General and Mr. Blunt for the motion. — The ad- 
mission of the relevancy of the documents is sufficient to entitle 
the informant to their production, unless the effect of that ad- 
mission is taken away by showing a sufficient ground of protec- 
tion. The assertion, that the documents are evidences of the de- 
fendants' title, and that the defendants believe they will not sup- 
port that of the plaintiffs, is not alone a protection : 
Harris v. Hairis^{a) ^Bannatyne v. Leader. {a) The [*111] 
Court will judge of their effect when the documents are 
produced. In this case the right of the plaintiffs to production 
is strengthened by the admission in the answer, that the parcels 

(a) 4 Hare, 179. (&) 10 Sim. 230. 
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described in the several deeds do to some extent at least cor- 
respond. 

Mr. Walker and Mr. CoUtns, for the defendants, contended, 
that there was no ground upon which the Court would order the 
production of the title deeds of the defendants. The parties did 
not claim under any common title. There was no identity shown 
to exist between the lands, the reversion of which was claimed 
by the information, and the lands in the possession of the de- 
fendants. The name of Evan Treharn, indeed, occurred in both 
titles, but it was mentioned as dealing with a different subjeot 
A rent of SI occurred in both titles ; but the rent on the property 
to which the information referred was an incident of the rever- 
sion—the rent on the property of the defendants was a rent-charge. 
This, in fact, was the case made by the information. The 
amended information charged that the lands comprised in the 
deeds of 1801, and those in the deeds of 1735, were not the 
same. The case, therefore, stood thus: — the charity claimed 
some estate of which, they said, the defendants were in posses- 
sion ; and they said the defendants have deeds which relate to 
other lands, and ask that they may be ordered to produce the 
deeds, not relating to the lands which they claim, but to other 
lands as to which they did not dispute the defendant's title. The 
application was to this extent unprecedented. If the informant 
might have been entitled to the production on the original infor- 
mation (which, in a case of adverse title, was denied,) any pre- 
tence for such production was excluded by the amendment. 

[*112] *Vice-Chancellor : — There is no doubt as to the 
principle by which this case must be governed- It is 
found in all the authorities, one of the last of which is the case 
of Olover v. IIaU.{a) The plaintiff must show that he has an 
interest in the document the production of which he seeks. 
What is the meaning of the term interest thus applied ? It is 
not interest in the nature of property. If the right were so 

(a) 2 Phia 484-492. 
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limited, the production would be very rarely obtained. It is 
sufficient tbat he be so &r interested in the document as to stand 
in need of its production for the legitimate purposes of the liti- 
gation in which he is engaged with the defendant, — ^for the pur- 
poses of the suit. He must show that it is* or may be, evidence 
which may prove, or lead to or assist in proving, his case at the 
hearing of the cause ; and this interest he must make out from 
the answer of the defendant. [1] It must be shown that the docu- 
ment is of a character that it wQl or may give a discovery of the 
case or a portion of the case without proof of which the plaintiff 
cannot have a decree. The claim on behalf of the Charity is to 
the rent of 8Z. a year, under the lease by William to Treharn. 
The defendants claim to hold the land under a conveyance from 
Treharn or persons claiming under him. Applying to that state 
of things the rule laid down in Bolton v. Corporation of Liver- 
poolf{a) it is clear that none of the deeds in the possession of the 
defendants can prove the title of the Charity to the rent under 
the demise to Treharn. No case, at least, is alleged to show that 
any such evidence can be found in the defendants' deeds. There 
are, however, two things to be proved in support of the informa- 
tion : firstj that under the demise of Williams, the Charity is 
entitled to the SI, a year ; and secondly, that the defendants are 
in the possession of the lands out of which the 3?. a year is to 
arise. If the deeds of 1801, under which the defend- 
ants *say they have purchased the lands in their pos- [*118] 
session, will show the identity of the lands, they will 
prove one of the branches of the case, which, in support of the 
information, it is necessary to establish. The defendants, it is 
true, deny the right of the Charity to the SI a year which is 
claimed, but that may be proved by other means ; and I cannot, 
because that part of the case is at present not proved or admitted, 
refuse the plaintiff the discovery which he asks, to enable him 
to make out the other part of his case. It is not like the case 

[1] S»oBmiMt V. Oloeaop, 3 Hare, 578 j Smiih v. 2>uke of Beaufirrt^ 1 Haw, 
607; LlewdiynY, Badeley] 1 Hare, 62'i 
(a) 1 Myl ft K. 88. 
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of Adam v. F{sher^{a) in which the Lord Chancellor held that 
the plaintiff must show a title to the account, before he was en- 
titled to a production of documents relating to the items of the 
account ; nor is it like the case of JDubless v. Flintj{b) in which a 
motion to bring into Court money admitted by the defendant to 
be in his hands was refused, there being no admission of the 
plaintiff's title. The circumstance that the defendants ignore 
the title of the Charity is not a reason for refusing to discover 
whether the lands comprised in their deeds are the lands out of 
which the rent which the Charity claims is to issue. 

The defendants then allege that the deeds of 1801 are their 
own title deeds ; but this is not a ground for refusing the pro- 
duction, so far as they may be necessary to establish the title 
alleged by the plaintiff. In many cases in which a bill is filed 
to impeach a deed under which the defendant claims, the plain- 
tiff is entitled to move for the production of the deed. This 
has been done in cases where it has been alleged that something 
appears on the face of the deed itself which would tend to prove 
the case of the plaintiff: Kennedy v. Green,{c) But it has not 
been confined to such cases. Applications were made for the 
production of Instruments forming the title of the de- 
[*114] fendants *in the cases of Beckjbrd v. WMman^{d) Tyler 
V. Drayton^ie) Bahh v. Symes,{f) Fencott v. Chrke^ig) 
Neate v. Latimer^iji) Pilkington v. HimstJUorth^{i) and Garter v. 
* Ooetze;{k) and in all these cases I believe the production was 
ordered. The Court has not been precluded fi:om making 
the order by the mere denial of the plaintiff's title, but has gone 
into the inquiry, — whether it did not appear by the answer that 
there was a question to be tried, upon which question the docu- 
ments might furnish evidence on behalf of the plaintiff. There 
are certainly cases in which title-deeds are spoken of as if they 

(a)3My. *0r. 626. (&) 4 My. & Or. 602. (c) 6 Sim. 6. 

(d) 16 Ves. 438. (e) 2 Sim. A St 309. (/) T. A R. 81. 

to) 6 Sim. 8. (h) 2 Y. A 0. 267; S. 0. 4 a A Kn. 670 

(i) I T. A 0. 617. (*) 2 Keen, 681. 
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were the subject of a particular privilege,(a) but I do not think 
that it has ever been decided that a ground must be laid for their 
production which does not apply to other documents. 



Vice-Chancellor : — ^In this case I shall not recur at large to 
the points I observed upon at the close of the argument, relating 
to the principle by which my judgment must be guided. To 
one point only I think it right to recur, — I mean the distinction 
between cases of the class now before me, and cases such as 
Dvbless V. Fhntj{b) and Adams v. Fisher^{c) and other like cases 
in which the Court has said, that as the plaintiff's title was not 
admitted, the Court would not before the hearing make an order 
against the defendant, to which order the plaintiff would not be 
entitled unless he had the title which he asserted. The object 
of the motion in this case is to obtain evidence (by means of dis- 
covery,) by which evidence the plaintiff 's title is to be 
*proved at the hearing. To refuse a discovery because [*115] 
his title is not admitted, would be to refuse it in the c^ise 
in which it is wanted, and for which the rule of the Court giving 
discovery to the plaintiff intended to provide. In Adams v. 
Fisher^ the plaintiff alleged that the defendant was an accounting 
party to the plaintiff's testator, in respect to his employment by 
the testator ; and the plaintiff moved for the production of docu- 
ments in the defendant's possession, relating to matters of the 
alleged employment. The defendant denied his employment by 
the testator, and his liability to account to the testator's estate, — 
he said that the person who employed him, and to whom alone 
he was accountable, was a third person, A. B., — who was the 
testator's agent^ and was accountable to his estate ; and the Lord 
Chancellor decided, that until the privity between the defendant 
and the testator's estate was established, it was premature to call 
for a production of documents, which related exclusively to the 
items of the account. The same reasoning would not apply, if 
as in Harris v. ndrris,(d) (cited at the bar,) the contents of the 

(a) See Firkins y. Lowe^ 13 Price, 193 ; and OoUina v. Gresley^ 2 Y. & J. 491, 

(b) 4 Ujl A Or. S02. (c) 3 Myl. A Or. 526. ((Q 4 Hare, 179, 

Vol. Vni. 14 
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documents had related to the fundamental point in the plaintiflf's 
case, namely, his right to call for an account. 

The only inconvenience which the decision in Adams v. Fisher 
would occasion to the plaintiff, was some possible delay (see 
Bowe V. Teed,{a) and the possible loss of evidence by the death 
of the defendant) — ^an observation which applies less strongly to 
the production of documents than to the answer of a defendant 
upon exceptions in the common form. And therefore it was 
that I said during the argument, that an unnecessary difficulty 
had been created on the part of the plaintiff, by moving for the 
production of the deed of 1801, instead of requiring the defend- 
ants, by exceptions to their answer, to set out the descriptions 
of the parcels contained in that deed. 

[*116] *It was said indeed, that a motion for the production 
of documents in a case like the present, is analogous in 
principle to exceptions to an answer, as being the process of the 
Court for compelling the defendant to perfect his answer. This 
in some sense may be true, and ample authority for the position 
may be found in Lord Eldon's judgments ; but the Court (and 
with good practical reasons on its side) will in many cases com- 
pel a defendant to answer direct questions, the answer to which 
the Court may be less ready to allow a plaintiff to seek by ran- 
sacking the papers of his opponent. 

I have read the pleadings in this case, and I believe I state the 
case with sufficient accuracy for the present purpose, by saying 
that the Attorney-General, by the original and amended infor- 
mation, represents the Charity to be entitled in fee simple, under 
the will of John Williams, to an undivided moiety of the lands 
of Penydarren, otherwise Ton-y-fald, subject to a term of nine 
hundered and ninety-nine years, under a lease dated the 2nd of 
October, 1735 ; upon which lease was reserved an annual rent 
of Si The information treats the defendants as in lawful pos- 

(a) 15 Ves. sta. 
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session of the property derivatively under the lease of the 2nd 
of October, 1735, and complains of their working the mines, 
which, as lessees for years, they could not lawfully do, and asks 
relief accordingly. The defendants ignore the plaintiff's case alto- 
gether, and claim to be entitled to the entirety of the property 
of which they are in possession under two different titles, ap- 
plicable to the two different moieties of the entire estate. The 
title to one moiety commences in 1728, in a conveyance to Evan 
Treharn, in fee, of one moiety of Penydarren, otherwise Ton-y- 
fald. In November, 1801, the defendants, or those under whom 
they claim, purchased of parties claiming under Evan Treharn 
one moiety of Penydarren, otherwise Ton-y-fald, subject 
*to an annual payment of 3t issuing out of the moiety [*117] 
thereby bargained and sold, due to the Trustees, for the 
time being, of a certain meeting-house in Merthyr Tydvill. 
They say that the number of closes, and the quantity of land, a 
moiety of which they purchased, do not correspond with those 
stated in the information to be contained in a certain deed of 
feoffment of the 1st of October, 1735, which is the root of the 
title of Williams, the plaintiff's testator; but they admit a cor- 
respondence, or similarity between some of the parcels in the 
deeds of 1728 and 1735, as the latter are stated in the informa- 
tion. They say the deed of November, 1801, is their title deed ; 
that it shows their title, and not that of the plaintiff, and that 
they are not bound to produce it. The other moiety was pur- 
chased by the defendants under one Richards in 1784, but no 
question upon this arose. All that is now asked by the motion 
is, a production of the deed of November, 1801. 

A question arose upon the amendments, which I will present- 
ly notice. At present I will suppose that no difference has 
been made in the question by the amendments, or the answer 
to them. 

The defendants are, prima facie, right in their argument 
Their title deeds cannot, in a case like this, help to prove the 
plaintiff 's case. In fact they are antagonistic A main question, 
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and one most prominent upon the pleadings, is the identity of 
parcels, and that the plaintiff will be bound to prove at the hear- 
ing, and is, therefore, prima facie, entitled to discovery from the 
defendants, not excluding the conveyance of 1801, if that will 
prove the identity of the parcels. The plaintiff may be able to 
prove the deed of October, 1735, and the will of Williams ; but 
that will not entitle him to a decree at the hearing with- 
[*118] out proof as to the identity ; *and that which is neces- 
sary to perfect his right to a decree, he is entitled to 
now in the form of discovery. 

Admitting, then, the validity of the defendants' objection in 
the first instance, the question is, whether the admissions, in the 
answer, do not show that the plaintiff has an interest in the deed 
for the purpose I have referred to ? I think that the answer 
must be given in the aflSrmative. The persons under whom 
both parties claim (the Treharns;) the general name of the pro- 
perty, Penydarren, otherwise Ton-y-feld ; the division of that 
into moieties ; the correspondence, or similarity of the names in 
some of the parcels, and the SI per annum, applicable to each, 
appear to me conclusively to show that the contents of that docu- 
ment must be material as evidence with respect to the identity 
of the parcels. 

But it was argued, that the bill had been amended since the 
answer, and that the admissions in the answer to the original bill 
were not to be taken as answers to the matters in the amended 
bill. I will not deny that a case might well arise, indeed I have 
known several, in which it would be unjust to treat an answer 
to an original bill as an admission of matter contained in an 
amended bill. One remarkable case occurred in this Court, 
where the bill was amended, making no alteration, except in the 
dates of certain deeds. The answer to the original bill was the 
admission of the existence of the documents in the bill mention- 
ed, which, of course, was not to be taken as an admission in the 
case of the amended bill. The case, as I have said, may occur, 
but I have not been able to discover any such case in these 
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pleadings. The defendants have raised no such point by their 
answer, nor has it been argued that anything which appears 
on that answer to the amended bill, alters the question now be- 
fore me. 

*But it was further said, and this struck me very much [*119] 
at the time, that the grounds upon which I have inti- 
mated that the motion might succeed were excluded by the 
amendments. My argument being, that the deed of 1801 might 
prove the identity of the parcels in the deed of the 1st of Oc- 
tober, 1736, with those in the possession of the defendants, 
whereas it was said that the amended information expressly 
charges that the parcels in the deed of November, 1801, are not 
the same with those in the deed of October, 1735. I cannot 
understand why the plaintiff should have embarrassed the case 
by introducing the amendment which has given rise to this argu- 
ment. But, without deciding what the effect of that amend- 
ment is, I think, adverting to the object and frame of the infor- 
mation, that the amended charge does not raise a material issue 
in the cause. The issue is, whether the parcels are identical, and 
not whether they appear to be so by the deeds of 1801, or any 
other deed in particular. If at the hearing of the cause the deed 
of 1801 should be produced, and the identity of the parcels 
should thereby appear, it could not be successively argued that 
the plaintiff was stopped from using the deed as evidence by 
reason only of the charge in question ; and the admissions in the 
answer respecting the parcels in that deed, and their important 
bearing upon the question of identity, appear to me to give the 
plaintiff an interest in it for the purpose of discovery, notwith- 
standing the charge in question, — which, after all, is a mere 
charge as to the effect in evidence of a document, the contents 
of which are not known to the plaintiff. 

It was argued by Mr. Collins that the information stated an 
imperfect title. I think that that cannot be urged now as a 
reason for not giving discovery material to the case, which the 
plaintiff relies upon. That, in effect^ would be to hold 
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[*120] that .when the case comes on *upon exceptions, or on a 
motion of this kind, the defendant may show the bill is 
demurrable, and that^ therefore, the plaintiff is not entitled to 
the relief which he asks. I thought one of the New Orders bad 
enabled al defendant to do that,(a) but the Lord Chancellor has 
expressed a different opinion; and upon that point the rula 
which he has laid down must govern the present case. 

The deed of November, 1801, must be produced. The form 
of the order should be that the defendants are to produce the 
documents for the plaintiff's inspection, but with liberty to con- 
ceal their contents, except what relates to the parcels. 



Exam'med copies of the parcels in the deeds of 1801 were accepted by the At- 
tomey-GeueraL 



Taylor v. Taylor. 

1849: July 18th, 19th, and 24th. 

Interest not given on the arrears of an annuity, unpaid for several years during the 
progress of the cause — although the suit was instituted by, and a receiver ap- 
pointed on the application of, the residuary legatee — and the surplus income out 
of which the annuity was payable was brought into Courts and made pro- 
ductive. 

In order to entitle an annuitant, whose annuity is payable from a fund which has 
been brought into Court, to any profit which may have been made by the in- 
vestment of the arrears of his annuity, he should procure the arrears to be set 
apart and distinguished from the general estate. 

The claim of an annuitant to interest is not affected by the circumstance that the 
annuity is secured by a term of years, of which he is himself trustee, if Lis title 
to the annuity, in the circumstances of the case, is one of sufficient doubt to re- 
quire the diiieetion of tiie Court, — semhle. 

An annuitiint who lias established his right to an annuity in a proceeding directed 
by the Court for trying such right, may immediately apply for the appropriation 
of the portion of the flind necessary for its payments, — sembU, 

The testator Joseph Taylor, by his will, made in 1837, gave 

(a) See Kaye ft Wall, 4 Hare, 283. 
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an annuity of 500Z. per annum unto Edward Wainhouse (whom 
he appointed one of his trustees and executors, and who alone 
acted in the trust,) for his life, if he shoxild so long 
♦continue solvent, by half-yearly payments, the first [*121] 
half-yearly payment to be made at the end of two years 
next after his (the testator's) decease ; but if the said Edward 
Wainhouse should become bankrupt, or execute an assignment 
of his estate for the benefit of his creditors, or take the benefit 
of the Act for the relief of Insolvent Debtors, or become in- 
solvent in the ordinary mercantiie acceptation of that term, then 
and from thenceforth the said annuity of 6001 to the said Ed- 
ward Wainhouse should cease and be no longer payable to him 
or his assigns, and in all or any of the said events, he (the tes- 
tator) did thereby w^ill and direct that the same annuity of 600?. 
should go to and be paid (instead of to the said Edward Wain- 
house or his assigns) unto and equally among Dorothy, Eliza- 
beth, and Caroline, the sisters of the said Edward Wainhouse, 
for their separate use, for and during their respective natural lives, 
— such annuity of 500Z. to continue and be paid to the survivors 
and survivor of them. 

The testator died in 1889. 

Edward Wainhouse retained to himself the sums which be- 
came due in respect of his annuity up to the 8th of April, 1842. 
Edward Wainhouse died on the 3rd of September, 1842, much 
indebted to the testator's estate. The bill was filed by the resi- 
duary legatees and devisees, and a receiver was appointed in 
March, 1844. Elizabeth and Caroline Wainhouse, the surviving 
sisters of Edward Wainhouse (Dorothy being dead, and Eliza- 
beth being her administratrix, and also the personal representa- 
tive of Edward,) by their answer set forth facts showing that 
Edward Wainhouse was, at the time of his decease and long 
prior thereto, insolvent. At the hearing of the cause the Court 
directed that the plaintiffs, and the defendants Elizabeth and 
Caroline Wainhouse, should proceed to a trial of the 
following issue : " whether, *within the meaning of the [*122] 
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testator's will, the said Edward Wainhouse at any time 
and when, if at all, subsequently to the decease of the said tes- 
tator, was or became insolvent in the ordinary mercantile accep- 
tation of the term." The issue was tried in March 1846, at the 
Spring Assizes for the county of York ; and the jury found that 
within the meaning of the will, Edward Wainhouse iu the month 
of March 1842, became and was insolvent in the ordinary mer- 
cantile acceptation of the term. 

The Master by his report found that 340t 95. 6d. was due in 
respect of the arrears of the annuity to Elizabeth Wainhouse, as 
the administratrix of Dorothy, to the time of her decease ; that 
1,5282. 145. 7d. was due to Elizabeth for such arrears up to the 
8th of April, 1849 ; and that the same amount was due to Caro- 
line for such arrears up to the same time. 

The Master found that the defendants Elizabeth and Caroline 
had claimed interest at il per cent, on the said arrear, from the 
time when such sums became due, and which claim he had dis- 
allowed ; but at the request of the parties, he found and stated 
that 4405Z. Consols, part of the fund in Court, had arisen from 
investments of the income of the real and personal estate of the 
testator, and that 228Z. Consols, other part of the fund in Court, 
had arisen from investments of the dividends of the Consols 
purchased with such income. 



The Solicitor- Oeneral and Mr. Amphleitj for the plaintiflfe, cited, 
as authorities against the claim of the annuitants to interest on 

the arrears, the cases of Booth v. LeycesterJ^ Tew v. Earl 
[*123] of TVi*nferton,(i) Creuzey. *Lowth,{c) Duke of Bedford r. 

Colce^{d) Anon, 2 Ves. 661, The Society for the PrcpagO' 
tion of tJie Oospel in Foreign Parts v. Jiackson^{e) and Anderson v. 
Dioyer.iJ) 

(a) 1 Keen, 247 ; a C. 3 MyL ft Or. 469. (J) 3 Bro. C. C. 489. 

(c) 4 Bro. C. C. 157 ; a 0. 2 Ves. jun. 167. (d) 1 Didc 178. 

(c) Cited 2 Ves. jun. 168. (/) i Scsh. & Le£ 301, 
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Mr. Walker and Mr. Busi for the annuitants, 

• 

The general rule, that no interest is payable upon the arrears 
of an annuity, is admitted. But all the authorities recognize the 
existence of special circumstances which qualify the rule , as, 1. 
Where the annuity is given for maintenance, or in some cases, 
where the annuitants have borrowed money at interest to make 
up the accruing payment ; 2. Where the annuity is secured by 
a penalty for non-payment sufficient to cover the arrears and 
interest, and which penalty can be recovered at law ; 3. Where 
the annuitant has been kept out of the annuity by the conduct 
of the parties, who would be benefited by delaying the payment ; 
in such cases the Court will not permit a party to profit by his 
own wrong. The claim of these annuitants to the interest or the 
benefit of the investment of their own fund, is fully justified by 
the last class of cases. It is not necessary to consider how the 
case would have stood if the fund had been unproductive; and 
the interest to be given to the annuitants would deprive other 
parties to that extent of what they would otherwise be entitled 
to. In this case the Court has to dispose of the interest or divi- 
dends which the Master finds to have been actually made upon 
these arrears. It is clear, also, that the arrear was owing to the 
conduct of the plaintiff, who being entitled to the residue, dis- 
puted the claim to the annuity, and procured it to be withheld 
on the ground of that dispute. There is in this case a trust, to 
the benefit of Which the annuitant is equally entitled 
•with the other parties interested under *the wilL There [*124] 
is moreover the additional circumstance, that one of the 
annuitants became by representation the trustee of the term for 
raising the annuity, and was therefore in a position to satisfy the 
annuity by exercising his legal powers, if such exercise had not 
been prevented by the appointment of a receiver. He has been 
debarred of his legal remedy. (See 2 Myl. & Cr. 572, per Lord 
Cottenham.) It is therefore scarcely possible to suggest a case 
in which the special circumstances are stronger for taking the 

Vol. Vni, 16 
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case out of the general rule. Litton v. Litton^{a) Hie Drapers' 
Company v. Davis^{b) Newman v. AuU7ig,{c) Morris v. Dilling- 
ham^{d) Morgan v. Morgan^{e) Oay v. Oox,{f) Power v. Bennis^(g) 
ODonel v. Browne^iji) Hyde v. Price^ii) Martyn v. Bkdce.{k) 

Vice-Chancellor : — The question in this case is, whether 
interest should be paid upon the arrears of an annuity given by 
the testator in the cause, upon a contingency, to parties whose 
personal representatives now claim between six and seven years 
of such arrears. The testator, who died in 1839, gave the an- 
nuity in question in a contingent event, namely, in the event of 
the legatee of the same annuity to whom he gave it in the first 
instance becoming insolvent in the " ordinary mercantile accep- 
tation of the term," and subject thereto and to the payment of 
other annuities and charges, he directed the surplus income of 
his estates to accumulate for the term of eleven years, and then 
gave his estates with the accumulations to the infant plaintiff in 
the cause. The annuity was secured by a term of years. 
[*125] *The event upon which the annuity was given happen- 
ed in March, 1842. In April, 1843, at or about which 
time the first payment of the annuity in question became pay- 
able, the bill was filed, and the object of the bill, I am bound to 
say {valeat quantum) this observation,) was not simply to decide 
the question which was raised between the plaintiff and the an- 
nuitants, but to execute the general trusts of the will, including 
the trust for accumulation. In January, 1844, a receiver was 
appointed, and it being ascertained or admitted that the income 
of the estate was sufficient for the payment of the annuities, the 
receiver was ordered to keep down the annuities given by the 
will, except the annuity upon which the present question has 
arisen, and the surplus was to accumulate. With respect to the 
annuity in question, a doubt, and I think a doubt sufficient for 
the intervention of a Court of Equity in a case of trust, was 

(a) 1 p. Wms. 541. (b) 2 Atk. 211. (c) 3 Atk. 579. 

(d) 2 Ves. 170. (<j) 2 Dick. 643. (/) 1 Ridg. P. C. 163. 

(g) 2 Ridg. P. C. 256. (h) 1 Ba. & Bea. 262. (») 8 Sim. 578. 

(&) a Dr. & W?u-. 125. 
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raised, -viz. whether the event had happened upon which alone 
the annuity in question was given. An issue was directed to try 
this. Whether an issue was the proper mode of trying the 
question, I need not now consider. The issue was tried in 
March, 1846, and a verdict found in favor of the annuitants. 
And the case now comes before me on further directions upon 
the Master's report in the cause and upon the equity reserved. 
And I am indebted to Counsel for all the assistance which can 
be given to the Court for the purpose of enabling it to decide 
the question. 

If I were to consider the case in the abstract, it is in some re- 
spects a very favorable case for giving interest upon the arrears 
of the annuity. The fund was clear at the time the first 
payment of the annuity became payable. The annuitants, re- 
specting whose annuities no controversy existed, have received 
payment of their annuities under the order of the Court. And 
the surplus income of the estates (including that portion 
of the income which *the annuitants in question would [*126J 
have received but for the dispute which has arisen) has 
been made productive under the order of the Court, and is now 
in the hands of the Court to be distributed. 

This last point does not strictly apply to the question of inter- 
est upon the arrears : it may entitle the parties to the profit 
actually made by the investment of money which ought to have 
been paid to them instead of being invested. But the question 
of interest upon the arrears of an annuity depends upon different 
reasoning. I will notice this point presently, — first disposing 
of the question of interest 

Upon the question of interest, it was properly admitted that the 
arrears of an annuity do not carry interest, except under special 
circumstances. The question therefore is, whether any such 
special circumstances exist in the present case. I need not notice 
the older cases, in which it was held that where the annuity was 
given for subsistence-money interest would be given on the 
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arrear& The point does not arise, and the cases, I believe, have 
been overruled. Where the annuity is secured by a penalty, 
or by a covenant of such a nature that the annuitant might, in 
either case, have recovered the annuity at law, and has been re- 
strained by this Court from doing so at the instance of the party 
liable to pay it, the Court has usually given interest upon the 
arrears, upon the principle of restoring the annuitant to the 
position he would have been in but for the interference of the 
Court. Neither of these cases exist in specie in the principal 
case. 

It was, however, said, that the principal case was within the 
reason of those I have referred to, and, therefore, that interest 
should be paid on the arrears. The analogy was attempted to 

be made out in this way : The annuity was, as I have 
[*127] already observed, secured by a *term of years ; and 

this term, by representation, came to the parties enti- 
tled to the annuity in question : and it was said, that, by means 
of that term, the annuitants might have enforced payment of 
their annuity ; that it must be assumed they would have done 
BO but for the appointment of the receiver ; and that the case 
must now be dealt with as if the annuitants had so made use of 
the term and had been restrained by the Court. I am not pre- 
pared to adopt this reasoning. Upon general principles I should 
incline to say that the case must be dealt with precisely in the 
same way as if the term had vested in another person than the 
annuitants, and that the annuitants ought not to derive any ad- 
vantage from the accidental union, in themselves, of the twofold 
character of trustee, and claimants of the annuity. Assuming 
(as I do) that the question was one which no mere trustee (being 
disinterested) would have taken upon himself to decide without 
the dirjection of the Court, in a contest between the claimants 
of the annuity and the plaintiif in the cause, I cannot think 
that the annuitants ought to be in a better position only because 
it was for their personal interest, as cestui que trusts, to use their 
power as trustees for their own benefit. It is a well established 
principle, that a trustee shall not use his powers, as such, for his 
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own advantage. But it is unnecessary to enter into this question ; 
for nothing can be more explicit than the answer of the annui- 
tants, in insisting that none of them have .ever taken upon them- 
selves the execution of the trusts of the term. 

The case then is reduced to this : As soon as one year's an- 
nuity is in arrear, the bDl is filed by the devisee of the estate to 
administer the trusts of the will, one of which is accumulation, 
and a receiver is necessarily appointed for the benefit of all parties. 
In that suit, the question whether the annuity is payable arises ; 
and no delay has taken place except that which has 
arisen in the ordinary *prosecution of the cause. I [*128] 
might refer to the case of Berrington v. Evans^{a) to 
show that such delay is not a ground for giving interest even 
upon a judgment. But I do not think it necessary to refer to 
authority. The question has arisen under the will of the testator, 
and I cannot treat the devisee of the estate as responsible for the 
delay which was necessary to its decision. 

If I am right in that, the appointment of the receiver will not 
aflfect the case. If no receiver had been appointed, and the 
money had not been brought into Court, or had not been laid 
out, interest would not have been payable ; and I cannot hold 
that interest is payable only because a receiver has been ap- 
pointed and the money brought into Court, in circumstances 
which made it necessary that the fund should be secured for the 
benefit of the parties actually entitled. 

It was said by Mr. Walker that the arrears in this case were 
distinguishable, as having arisen from the act of the parties in- 
terested in the general estate. The distinction on the ground 
that the arrear has been occasioned by the act of the parties, can 
only exist where, as in the case I have mentioned, the legal 
right has been taken away from the annuitant by such act, and 
it does not occur where, as in this case, there is a substantial dis- 

(a) Toonge^ 276. 
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pute under the will. I think there are not circumstances in the 
case entitling the annuitants to interest on the arrears of their 
annuity, against the second rule. 

Then as to the profit actually made by the investment of the 
fund in Court. If the parties had desired to have the benefit 
of the investment, they should have applied to the Court to set 

apart the portion of the fund or income required for the 
[*129] satisfaction of the annuity, and keep it *di3tinct from 

the general funds in the cause. This, however, was not 
done. The fund was brought in, and all accumulations have 
been carried to a general account, and the case is therefore not 
one in which the annuitants can call upon the Court to separate 
the actual profit produced by any portion of the fund for their 
exclusive benefit. 

I may observe, that, if at or before the hearing there was any 
difiiculty in setting apart the amount of the sums which accrued 
due in respect of the annuity, an application for that purpose 
might, I think, have been successfully made immediately after 
the verdict of the jury had found the fact upon which the de- 
fendants became entitled. 
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BeECHING V. MORPHEW. 

1850: Feb. 7thandlUh. 

In the joint answer of a husband and wife to a creditor's bill, for payment out of 
an estate of which the wife was administratrix, the wife alone set up the statute 
of limitation as a defence to the suit : — Held^ that the interest of the wife was 
not so merged in the coverture that the Court w^ould disregard her separate de- 
fence ; and that the statute was, for the protection of the estate sufficiently 
pleaded by the wife alone. 

A creditor's bill to recover the balance due on a promissory 
note for oOOZ., dated the 20th of December, 1841, against the 
estate of Edward Brooker, one of the two joint makers of the 
note, who died in 1842, Brooker was surety for Morphew, the 
other maker of the note. Morphew became bankrupt in 1846, 
and the plaintiffs claimed a balance of 822Z., and an arrear of 
interest upon the note, after allowing the amount of the divi- 
dends which they had received from the estate of Morphew, and 
a sum recovered by the realization of property which they had 
held as a collateral security. 

• 

The administratrix of Brooker with the will annexed, and the 
devisees of his real estate, by their answ^ers, claimed the benefit 
of the statute of limitation. The administratrix was a married 
woman, and put in a joint answer with her husband ; but in the 
passage in which the protection of the statute was claimed, the 
husband did not join. 

*The Solicitor- Oeneral and Mr. Belt, for the plaintiflfe, [*180] 
contended that the statute was not well pleaded, so as 
to protect the estate. The administratrix had also a separate 
interest in the real estate under the will, and the separate refer- 
ence to the statute in her answer, if of any effect, would be at- 
tributed to her character of devisee, to protect her interest in the 
real estate, so &x as it' might constitute a defence : Callow v. 
Howle,{(i) 

(a) 1 De Gex ft a 631. 
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Mr. Wood and Mr. Rvdall for the defendants. 



Vice-Chancellob: — ^The question is, whether, in a suit con- 
stituted as this suit is, the interest of the wife is so completely 
merged in the coverture that the Court is not at liberty to regard 
a good defence to the bill, because in the joint answer of husband 
and wife it is stated in point of form as the defence of the wife 
only. I cannot think this is the law of the Court. Suppose the 
husband to have been a stranger to the transactions in question, 
and to have been ignorant of them altogether, but that the wife 
in the joint answer had stated that the debt was paid before her 
marriage, and a receipt in writing, signed by the creditor, given : 
could it be successfully argued, in such a case, that the husband 
might not prove the receipt, and avail himself of the wife's de- 
fence? I cannot doubt it. The law entitles the creditor to 
notice that the statute will be relied upon ; and if he has that 
notice in the joint answer of the husband and wife, he has the 
protection to which the law entitles him. Shewen v. Vander* 
horst^{a) I need not rely upon, but in principle I think it applies 
to the present case. K the parties benefically interested in the 
estate were parties, they might have taken the objection. 
[*131] Their presence as ^parties (which Lord Thurlow always 
considered an anomaly) is dispensed with, upon the 
ground that they are represented by the executrix. Uner the 
modern rule, which allows trustees in certain cases to represent 
their cestui que trusts, the like reasoning prevails, and that rea- 
soning furnishes the rule in the present case. 



The objection founded on the statute not being removed, the bill was dismissed 
with costs. 



(a) 1 B. & Uyl S4t. 
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BoREHAM V. Bignall. 

1850: Feb. 20th, 27th, March 1 2th. 

A bequest of annuity to the testator's nephew for life, or until his bankruptcy or 
insolvency, and after his decease, bankruptcy, or insolvency, to be paid to his 
wife, for the personal support of herself, her husband, and his chUdren, during 
the life of his nephew and his wife, and the survivor of them ; and in case they, 
or either of them, should attempt to alienate the annuity, the Trustees to be 
empowered to ppply it towards the support of their children. The first wife of 
the nephew, to whom he was married before the date of the will, survived the 
testator, and the gift of the annuity was held not to extend to the widow of the 
nephew who was his second wife. 

A gift of residuary estate in trust for such child or children of A., as being a son 
or sons should live to attain the age of 25 years, or being a daughter or daugh- 
ters should live to attain that age or marry, equally to be divided between them 
if more than one ; but if but one, then the whole to that one, their, his or her 
heirs, executors, administrators, or assigns, according to the nature and quality 
thereof^ provided that if any of them should die under such age or time as afore- 
said leaving issue him or her surviving, such issue should take the same share as 
his, her, or their parents, attaining such age as aforesaid would have done ; with 
provision for applying the income of the share of every such child, or his or her 
issue, or a sufficient part thereof in their maintenance and education, and for 
an application of a reasonable part of the expectant share of any such child or 
their issue, to his, her, or their advancement, notwithstanding their minority :— 
Held to be void for remoteness. 

The plaintiffs claiming to be residuary legatees, but failing in that claim on the 
ground of the remoteness of the bequest, a declaration was made of the invali* 
dity of the trusts, and the costs of the suit were paid out of the estate. 

Michael Boreham, by his will, dated in 1814, after several 
specific devises and bequests, gave an annuity to his nephew, 
James Boreham, for his life, or until his bankruptcy or insolvency, 
with remainder to the wife of the nephew, during the joint lives 
of the nephew and his wife, and the life of the survivor, for the 
support of herself, her husband, and his children, with a pro- 
vision, in case they, or either of them, should attempt 
to alienate the annuity, *for its application for the sup- [*132] 
port of their children. The construction of this be- 
quest, the words of which are set out in the judgment, ultimately 
became the principal question in the cause. The testator then 

Vol. VIIL 16 
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bequeathed the residue of his real and personal estate, after pay- 
ment of his debts, funeral and testamentary expenses, and lega- 
cies, and all accumulations to be made from the surplus income, 
interest, dividends, and proceeds thereof, for the time being, unto 
his trustees, in trust for all and every such child and children of 
his nephew, James Boreham, as being a son, or sons, should live 
to attain the age of twenty-five yeai-s, or being a daughter, or 
daughters, should live to attain that age, or marry with the con- 
sent of his trustees, equally to be divided between them ; if more 
than one, share and share alike ; and if but one, the whole to 
that one, their, his, or her heirs, executors, administrators, and as- 
signs, according to the nature thereof absolutely ; provided 
nevertheless that if any of them should die under such age or 
time as aforesaid, leavinglawful issue him or her surviving, his will 
was that such issue should take the same share as his, her, or 
their parents attaining such age as aforesaid would have done, 
and that the income and proceeds of the share of every such 
child, or his or her issue, or a sufficient part thereof, should, in 
the meantime, be applicable to the maintenance and education 
of each such child, or his or her issue, and that a reasonable part 
of the expectant share of any such child or issue, under the 
trusts aforesaid, should be applicable to his, her, or their ad- 
vancement in life, if the trustee thereof for the time being, 
should see occasion, notwithstanding the minority of any such 
child or issue. 

The testator died in 1814. James Boreham, the nephew, was 
twice married ; he was married, before the date of the will, to 
his first wife, who was living at the death of the tes- 
[*183] tator ; *and by her he had several children. After her 
death he was married to Ann Maria, his second wife, 
by whom he had no children. In 1821, James Boreham took 
the benefit of the Act for the Relief of Insolvent Debtors, and 
in February, 1847, he died, leaving Anna Maria, his widow, 
surviving. 

The original bill was filed by James Boreham and his wife and 
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infant daughters ; and, after the death of James Boreham, was 
prosecuted by the daughters alone, for the general accounts of 
the estate, and the execution of the trusts of the will. A re- 
ceiver was appointed, and a decree made in the cause, directing, 
among other things, inquiries for the heir-at-law and next of kin 
of the testator. 

On the hearing of the cause, after the heir-at-law and next of 
kin were brought before the Court(a) — 

The Solictlor- General, Mr. Walker, Mn Kenyon Parker, Mr. 
Wood, Mr. Bacon, Mr. BoundeU, Palmer, Mr. Campbell, Mr. 
Wilkock, Mr. Pemberton, and Mr. Moore, were heard for the 
different parties. 

On the validity of limitations for the benefit of the children 
of James Boreham, the following cases were cited, — Ball v. 
Pritchard,{b) Newman v. Nevmian,{c) Marquis of Bute v. Har^ 
man,{d) Davies v. Fisher.{e) And on the interest of the wife 
and children, or of the children only, after the insolvency of 
James Boreham, and on their claim to maintenance 
during minority : * Brandon v. Aston,{/) Page v. Way,{g) [*134] 
Wetkerell v. Wilson,Qi) Kearsky v. Woodcock,{i) Taylor y. 
Bajcon,{k) Bowden v. Laing.Q) 

The Vice-Chancellor held the limitations of the residuary 
estate to be void, for remoteness. 



The remaining questions were, first, whether the widow of 
James Boreham, to whom he was married after the death of the 

(a) See Roberta t. Eoberts, 16 Sim. 367. (6) 5 Hare, 56Y. (c) 10 Sim. 51. 

(d) 9 Bear. 320. It was stated at the bar that the decision in this case was 
against the gift; and that the report therefore should be corrected bj altering the 
word "validity" in the judgment (page 322) to "invalidity." 

(«) 5 Be«v. 201. (/) 2 Y. & 0. C. C. 24. (ff) 3 Beav. 20. 

(h) 1 Keen, 80. (f) 3 Hare, 185. {k) 8 Sim. 100. 

(i) 14 Sim. 113. 
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testator, took any interest in the annuity of lOOZ. given by the 
will to the wife of James Boreham ; and, secondly, the plaintifl& 
being found not to be interested in the general estate, whether 
they were to receive their costa of the suit out of the estate ? 
On the question of the interest of the widow, Peppin v. Bick- 
f(yrd^{a) and Oarratt v. Niblock^{b) were cited, 

Vice-Chancellor : — The bill in this case seeks an account of 
the general residue, the plaintiff not being entitled to it Now 
it has been frequently held, that when a bill is filed for the pur- 
pose of administering an estate, raising a question, which must 
have been disposed of in some suit, the Court will consider the 
estate gets a benefit from the suit, and will therefore order the 
costs to come out of the general estate, although the plaintiff 
may fail in his suit. I consider that to be a rule which requires 
much discretion in its application ; for if it were applied uni- 
versally, — if there are twenty legacies, each of which requires a 
decision, you might have twenty suits, and the costs of all of 
them would be thrown upon the general estate, although all the 
bills should be dismissed. When the account to be taken is au 

account of the general estate, so that there can be but 
[*135] one *suit for the purpose, and the estate has the benefit 

of the decision with respect to the residue, there may 
be then no objection to giving the costs out of the estate. There 
must, of course, be a real subject of contest — a prohahilis causa 
Utigandi — ^in respect of the claim. It cannot be said that, in the 
case of a person filing a bill, and making a claim which does 
not furnish tx prohahilis causa litiyandi^ I could deal with it as a 
case in which the executors could not have acted without the 
opinion of the Court.(c) 



Vice-Chancellob : — ^In this case, the only point which I re- 
served for consideration was, whether the second wife and widow 
of James Boreham was entitled to the annuity of lOOt per 

(a) 3 Vea 670, (6) I R. A Myi 629. 

(c) See WestcoU t. OuUifotrd, 3 Hare, 2K 
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annum, given by the will of Michael Boreham. The facts neces- 
sary to be stated are few: Michael Boreham, by his will, 
amongst other things, gave to his nephew, James Boreham, after 
the death of his (the testator's wife,) the rents and profits of his 
freehold and copyhold premises at Feltham, as an unalienable per- 
sonal provision for him and his family during his life. He also 
gave certain leaseholds in trust, in a certain event, as an addi- 
tional provision for his nephew James during his life, with a di- 
rection that the provisions thereby made for him should not bo 
aliened or charged. And in case they should be aliened, then 
that the same should be in trust for his (James') wife and child- 
ren. The will then, after certain other directions, proceeded as 
follows : — " And as to the residue of my stocks or funds and 
other sufficient parts of my property, I do hereby direct my 
trustees and executors to set apart and appropriate a sufficient 
part thereof in trust, to answer and pay a further annuity or 
clear yearly sum of lOOZ. into the proper hands of my said 
nephew, James Boreham, from the time of my decease 
*for his personal support, in such manner as to them [*136] 
shall seem best, and so as that the same may not be an- 
ticipated, aliened, charged, or affected in anywise howsoever. And 
the same to be and continue payable half-yearly or quarterly 
during his natural life, or until he shall become bankrupt or in- 
solvent ; and from and aft>er his decease, or in case he shall be- 
come bankrupt or insolvent, then I will and declare, that the 
same annuity or yearly sum shall be paid and payable to the 
wife of liim the said James Boreham, as some provision for the 
personal support of herself and of her husband and his child- 
ren, as an unalienable provision during the life of the said James 
Boreham and his wife, and of the survivor of them ; and in 
case they or either of them shall attempt to alienate, charge, or 
incumber the said last-mentioned provision or annuity, it shall 
be in the power of my said trustees or executors to withhold the 
payment thereof altogether, or to apply the same for or towards 
the support of their children, in such manner as they may think 
fit'^ 
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At the date of the will, James Boreham was married to his 
first wife, and James and that wife survived the testator. James 
Boreham twice took the benefit of the Insolvent Debtors' Act 
during the life of his first wife. His first wife died, and James 
married his second wife, now his widow. James is since dead. 
On both occasions of James' insolvency, the benefit of the Act 
was obtained on his own application, and the question I have to 
answer is, whether his widow is entitled during her life to the 
annuity of 100/. a year given by the last of the clauses in the 
will of Michael Boreham, 

If this question were addressed to a person not bound by 
legal rules of construction, he would have difficulty in admitting 

that effect would be given to the intention of the testa- 
[*137] tor, if the widow of James were not to enjoy *the 

annuity for her life. The question however which I 
have to consider is, whether the will gives it to her or not, and it 
is with regret I have come to the conclusion that the will does 
not give it to her. 

In considering the construction of the will, I am compelled 
to consider it, not only with reference to the events which actu- 
ally happened, but to those which might have happened, and are 
expressly provided for by the will. To this extent, at least 
I must go ; and if the construction which would give the annuity 
to Uie widow of James is incompatible with the construction 
which such other events require, I must (however satisfied I may 
be that I am disappointing the real intention of the testator by 
doing so,) hold that the case of James' second marriage is a 
casiLs omissus from the will, and that consequently the widow of 
James has no interest in the annuity. 

Now the will directs, that, in case of James' insolvency, the 
annuity shall be paid to his wife during the joint lives of James 
and his wife, and the survivor of them, for the purposes men- 
tioned in the will. It further provides, that, if they or either of 
them shall attempt to alien the annuity, it shall be in the power 
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of the trustees to withhold the annuity altogether, or apply it 
for the support of their children. 

Now, without relying on the insolvency of James as an at- 
tempt to alien {which in law it was,) suppose James to have at- 
tempted to alien the annuity otherwise than by insolvency. The 
trustees, in that case, would have had power to apply the an- 
nuity for the benefit of the children of James by his first wife, 
but not even for the benefit of that wife. How, then, could 
James' second marriage revive the annuity for the benefit of the 
second wife. 

*It may be said, that, according to the words of the [*138] 
will, the annuity, in the case of alienation by insolvency, 
was to go to James' wife ; but I cannot either consider this as 
qualified by the power immediately afterwards given to the 
trustees, or that the testator, in the clause giving such power to 
the trustees, contemplated alienation or attempted alienation, by 
some act other than insolvency, which, in an ordinary accepta- 
tion, is not looked upon as alienation by the act of the party. 
And, unfortunately, I am bound to adopt a construction of the 
will, which would have met the case of alienation, or attempted 
alienation by James, otherwise than by insolvency. 

The word " their" in describing the children, for whose sup- 
port the trustees have power to apply the annuity in the events 
mentioned in the wUl, is conclusive in showing that one wife 
only of James was in the contemplation of the testator, and that 
wife must have been the one living at the date of the will. 
This criticism upon the word " their" unfortunately confirms the 
conclusion to which the general argument npon the will appears 
to me to lead ; I have never before seen a case in which I was 
more satisfied than I am in this case, that the real intention of 
the testator, which certainly was to insure some provision for 
James and his family (which word family would include his 
wife, and children by any wife,) is disappointed by the omission 
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of the testator to provide for the case of a second marriage by 
James. 

The case of Peppin v. Bkhford^id) does not help the case. 
Independently of the circumstance that, in that case, the lega- 
tee was unmarried at the date of the will, and of the 
[*i39] testator's death, the gift in tail, *after the death of the 
nephew and his wife, might have been disappointed if 
the word " wife" had been confined to the first wife only. 



The invaliditj of the residuary gift was declared, and ooosequential dircctioDS 
given, and the costs of all parties ordered to be paid out of the estate. 



Ward v. Swift. 

1848: Nov 20th. 

The Masters are not themselves actors in applying the Greneral Order of the 23rd 
April, 1796, against defaulting receivers; and the Court will not open accounts 
against such receivers for the purpose of depriving them of their poundage, and 
the costs of passing theu: accounts, when the parties beneficially interested have 
not raised any objection to the allowance of such poundage and costs before the 
Master. 

In May, 1838, the Master appointed J. G. Shepherd receiver 
in this cau8e,(6) and fixed the 80th of January in every year as 
the day on or before which he was to leave his accounts in the 
Master's office and the 12th of February in every year as the 
day on or before which he was to pay his balances into Court. 

On the 22nd of May, 1889, the Master's report on the first 
account of the receiver, ending in October, 1888, found a balance 
of 1762. 8^. 9cf. due from him, after allowing poundage and costs. 
On the 26th of November, 1844, the report upon the second ac- 
count, ending in October 1889, found a balance of 2851 15^. 8ci 

(a) 3 Vee. 6T0. (&) See 6 Hare, 312. 
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(which included the former balance) due from the receiver, al- 
lowing his poundage and costs. The second account was not 
left in the Master's office until the 27th of February, 1841. Oa 
the 26th of November, 1844, the Master made his report upon 
the third account, ending in October 1840, and he thereby found 
a balance of 397t 35. Od due from the receiver, after 
allowing his poundage and costs. This *balance was [*140] 
paid into Court on the 17th of December, 1844. 

The balance for the fourth year, ending October, 1841, was 
791 3s. 6d. ; and for the fifth year, ending October 1842, (includ- 
ing the fourth,) 170?. II5. lid, aStev allo\ving the poundage and 
costs. On the fifth account, the Master reported on the 18th of 
February, 1845. 

In April, 1845, a motion was made by John Lucas, a party in 
the cause, that the receiver might be ordered to pass bis second, 
third, and subsequent accounts, and pay his balances, — that he 
might be disallowed his poundage, and charged with interest on 
the balances he had retained. The accounts referred to had then 
been passed, and no order was made upon the motion, except 
that the costs of the receiver were ordered to be taxed and re- 
tained by him. 

The balance at the end of the fifth year was paid into Court 
in May, 1845. The balance on the sixth account was only 5L 
65. Od On the seventh account ISL 9s, Od. was due to him. 
Three reports were subsequently passed on the footing of the 
seventh account, and the poundage and costs allowed. 

In July 1848, William Lucas, one of the defendants benefici- 
ally interested in the estates, presented his petition, praying that 
the Master might be ordered to review his several reports allowing 
the accounts of the receiver, — that he might be disallowed all 
sums for poundage, or salary for his trouble, and all costs incur- 
red by himself or paid by him to any of the parties, and occa* 
sioned by or incident to his neglect or delay in bringing in and 
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proceeding on bis accounts as receiver, and in paying in the 
balances reported due from him, and that he might be 
[*141] charged with interest on the ^balances from time to time 
emaining in his hands, with half-yearly rests ; that he 
might be ordered to pass his final account, and pay in the balance 
of 236^. 95. 9d, and such other sums as might be found due from 
him ; and that he might be discharged, and ordered to pay the 
costs of the application, and a new receiver appointed. The 
balances on the three last accounts were not paid in until after 
the petition was presented.- 

The applictaion was founded on the General Order of the 
23rd of April, 1796,(a) which directs *' that with respect to such 
receivers as shall neglect to deliver in their accounts and pay the 
balances thereof at the times so to be fixed for that purpose as 
aforesaid, the several Masters to whom such receivers are ac- 
countable shall; from time to time, when their subsequent ae* 
counts are produced to be examined and passed, not only disal- 
low the salaries therein claimed by such receivers, but also 
charge interest at 61 per centum per annum upon the balances 
so neglected to be paid by them, during the time the same shall 
appear to have remained in the hands of such receiver." 



Mr. Kenyon Parker and Mr. Winatanley for the petition. 
Mr. EoU and Mr. Daniel for the receiver. 



Vicb-Chancellor : — ^If the subject-matter of complaint in 
this case had been confined to the first seven accounts, I think 
the petitioner would not have been entitled to the relief he asks^ 
unless as to certain costs, which I shall presently mention. 

Excluding, for the moment, the General Order of 1796, and 

the claim for interest on the balances from time to 

[*142] *time retained in the hands of the receiver, I cannot 

(a) See 16 Yea 2*78. 
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conceive any thing more unjust, than to hold that the re- 
ceiver should not have his poundage, and the costs, properly 
incurred, of passing his accounts. The parties in the cause must 
be taken to have known (and the opposite of this is not suggest- 
ed,) that the receiver was in default in not observing the very 
days appointed by the Master for leaving his accounts in the 
office, and paying his balances; yet, with this knowledge, the 
claim now made was not put forward in the Master's Office. The 
parties permitted the receiver to continue in his office of receiver, 
and took and have had the benefit of his services; and, after 
acquiescing in the reports, and allowing the receiver to suppose 
his poundage was to be allowed, they come, in the autumn of 
1848, and ask the Court to open reports which have long been 
closed, in order to deprive the receiver of his poundage and 
costs. No loss has been occosioned to the estate in respect of 
any moneys received by him (indeed, this applies to the whole 
period of the receivership,) as well after as before the seventh 
account Nor does any arrear appear to be due from tenants. 
The only loss appearing to have been sustained, was by the 
insolvency of one tenant, and of that no complaint is made 
against the receiver. He has collected all except that, and all 
has now been paid into court. The case must be very extra- 
ordinary, in which the Court, in such circumstances (unless con- 
strained by some inflexible rule,) would refer the case back to 
the Master, for the purpose of striking out his allowance of 
poundage, and costs properly incurred in passing accounts, at 
the instance of parties who have had the benefit of the receiver's 
services. 

With respect to the General Order of 1796, which was relied 
upon in argument, the result of my inquiries has been, that the 
Masters do not consider themselves bound to be actors 
in applying the order. They consider it an *Order, the [*148] 
benefit of which the parties may claim or waive, as 
they may think proper; and where it has not been (as in this 
case it was not) claimed in the office, I cannot, so far as regards 
poundage and costs properly incurred, think it right to open the 
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reports of the Master. If the Lord Chancellor shall think fit to 
direct the Masters invariably to apply the Order, whether parties 
claim the benefit of it or not, that will form a rule for the future. 
At present I treat the practice in the ofiices as right. These re- 
marks are independent of the order of the 18th of April, 1845, 
which was made upon the motion in this cause. 

With respect to the claim of interest upon the balances under 
the first seven accounts (to which only I now advert^) I can 
suggest no reason, in the abstract, why the receiver should have 
been excused from any liability he might have incurred in con- 
sequence of his neglect to discharge a duty so plain and import- 
ant as that of paying in his balances with punctuality. But it is 
not as an abstract question that the case comes before me. Some 
accounts have been passed, and the balances paid in, — the last in 
May, 1845, — ^and the claim of interest was not once brought 
forward in the Master's Ofiice, nor until autumn 1848. No ex- 
cuse is suggested for the omission, and yet I am askod to open 
the accounts which, in succession, have been regularly closed ; 
the earliest more than nine years, and the latest more than three 
years ago. If the order of April, 1845, were out of the case, it 
would not be right to do this, — certainly not without throwing 
the costs of the proceedings upon the parties, who, having ne- 
glected the regular opportunity of asserting the claim, ask now 
to be remitted to a position for doing so, and that without offer- 
ing any excuse for not having made the claim before. Where 
the amount of the balance is small, and the delay in applying is 
unexplained, I think the order asked ought not to be made. 

But I think the order of the 8th of April, 1845, has a 
[*144] material *bearing upon this point. If John Lucas, the 

party moving in April, 1845, had been the petitioner, 
that order would, I think, have been an answer to him. The 
question of interest was raised by the petitioner, and expressly 
decided by th« order ; and the same order must also be an 
answer to every one who was a party to it^ or who, by acquies* 
cence, has become bound by it 
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It was indeed suggested at the bar, that the present petitioner 
did not, by the terms of the order of the 8th of April, 1845, 
appear to have been served with the notice of motion ; and this, 
I think, is the case. The order does not mention the reading of 
any affidavit of service ; and if the petitioner was not served, 
the order would not prima fade bind him. How that was in 
fact I do not know. It is observable that the petitioner does not 
deny having been a party to the motion, or conusant of it, but 
contents himself with instructing counsel to comment on the 
form of the order. But .admitting that that order may not 
prima fade bind William Lucas, I am at liberty to advert to the 
fact that the petitioner must be taken to have been a party to all 
the subsequent proceedings in the office relating to the receiver's 
accounts. Now, in the seventh account, the costs provided for 
by the order of the 8th of April, 1845, were allowed. This was 
reported on in July, 1845. In May, 1845, all that the receiver 
was charged with, up to October, 1844, had been paid into 
Court. 

Three reports, for the eighth, ninth, and tenth years, which 
were carried on upon the footing of the seventh account, have 
since been made, and no complaint was made at the time of what 
had gone before, nor was the present matter of complaint brought 
before the Master. Upon the question of opening the reports, 
I think, in such circumstances, I am doing no wrong in refusing 
to do it, — especially where the amount is small, and 
*where I could not throw upon the receiver the costs [*145] 
of any correction that might be applied to the accounts 
already passed. 

With respect to the three last accounts, some distinctions might 
perhaps be taken, — so far indeed as the poundage and costs 
properly incurred are concerned. I think the three last accounts 
must stand in the same position as the antecedent accounts. The 
parties, with knowledge of the default in point of time, have 
continued the receiver and had the benefit of his services, and 
no loss, or apprehension of loss, is suggested. 
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His Honor then read the petition and affidavits with respect to the complwitthat 
costs had been incurred and charged against the estate beyond the costs which 
would have been properly incurred if the receiver had duly brought in and passed 
his accounts, and paid in his balances ; and he referred it back to the Master, with 
liberty to the petitioner to show that in the sums allowed to the receiver for passing 
his accounts, the Master had allowed items which ought not to have been allowed ; 
but the Master was to consider the receiver as entitled to the usual costs of passing 
his accounts, notwithstanding the General Order of April, 1796, reserving the costs 
of the order and of the proceedings under the same. 



Bbowk v. Whiteway. 

1846: Feb. 20th. 

Devise to trustees and their heirs upon divers trusts in succession^ some requiring 

the legal estate to remain in the trustees, and others wliich in themselves would 

not do so, — the whole legal fee remains in the trustees. 
Devise (before the Statute of Wills, 7 W. 4 & 1 Y. c. 26) of lands to certain 

persons, and of pits and veins of day under the same lands to other persons, — 

the latter devise passed only the pits and veins of clay open at the date of the 

will, semlU. 
Whether, since the Statute, such a devise would pass pits or veius open at the 

death of the testator — Qtuere, 

The bill stated the will of Thomas Brown, made in 1818, 
whereby he devised unto Dennis Brown and John Brown, and 
the survivor of them, his heirs, executors, administrators, and 
assigns, all and every his freehold and leasehold messuages, 
lands, tenements, and hereditaments, to, for, and upon the several 
uses, trusts, and confidences thereinafter mentioned, viz. — in 
trust to pay and apply the rents, profits, and produce thereof, 

unto and to the use of his wife Elizabeth, for her life ; 
[*146] and *from and immediately after her decease, as to his 

freehold messuages, lands, tenements, and hereditaments 
at Furzebrook, in the Isle of Piirbeck, together with right of 
common and turbary in Furzebrook Heath, and right of com- 
mon for sheep on Creech Down and the appurtenances, (save 
and except thereout the pits and veins of clay therein, together 
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with the rents and profits thereof, which were devised in and by 
the residuary clause thereinafter contained,) in trust, and to and 
for the use of his daughter Mary, for her life, and from and 
after her decease, in trust, and to and for the use of such person 
or persons, for such estate or estates, &c., as his said daughter 
Mary should by will devise, limit, or appoint, and in default 
thereof, in trust, and to and for the use of the heirs of the body 
of his said daughter Mary ; ' and in default of such issue, then 
in trust, and to and for the sole and separate use of his daughter 
Sophia, for her life, and from and after her decease, in trust, and 
to and for the use of the heirs of the body of his said daughter 
Sophia ; but in default of such issue, then in trust, and to and 
for the us^ of all and every the children of his brother Giles 
Brown, and their respective heirs and assigns, as vested interests, 
in equal proportions, and as tenants in common. [Then follow- 
ed a declaration of the trusts of certain premises in Wareham, 
for the benefit of his daughters and his brother Giles, and their 
respective children successively.] And, as to his freehold mes- 
suages, lands, tenements, and hereditaments at Killwood, to- 
gether with right of common and turbary in Furzebrook Heath, 
and right for sheep on Creech Down, with the appurtenances, 
(save and except the pits and veins of clay therein, together 
with the rents and profits thereof, which were devised in and 
by the residuary clause thereinafter contained,) and also his fi-ee- 
hold premises at Stoborough, East Moor, and East Haws, in 
trust, to pay the rente, and profite, and produce thereof unto 
and to and for the sole and separate use of his said 
daughter Sophia, *fbr her life, and fi'om and immedi- [*147] 
ately after her decease, in trust, and to and for the 
use of the heirs of the body of his said daughter Sophia ; and 
in default of such issue, in trust, and to and for the use of his 
said daughter Mary, for her life, and from and immediately 
after her decease, in trust, and to and for the use of the heirs of 
the body of his said daughter Mary ; but in default of such 
issue, in trusty and to and for the use of all and every the said 
children of his brother Giles Brown, and their respective heirs 
and assigns, as vested interests, in equal proportions, and as 
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tenants in common ; and as to the pits and veins of clay in and 
upon his lands at Fiirzebrook and Kill wood aforesaid, or either 
of them, together with the rents and profits of such pits and 
veins of clay, and the residue and remainder of his real and 
personal estate and eflFects, subject to the payment of his debts, 
funeral expenses, and the charges of proving his will, he gave 
and devised the same unto the said Dennis Brown and John 
Brown, and the survivor of them, his heirs, executors, adminis- 
trators, and assigns, upon the trusts and confidences, and to the 
uses following, viz., upon trust to permit his said wife to receive 
and take the interest, income, dividends, rents and profits thereof 
for her life ; and from and after her decease, as to one moiety or 
half part thereof, in trust to pay the income, dividends, interest, 
rents, produce, and profits of such moiety unto and to and for 
the use of his said daughter Mary for her life, and from and 
after her decease in trust, and to and for the use of such person 
or persons, &c., as his said daughter Mary by will should devise, 
bequeath, or appoint the same, and in default of such appointment^ 
then in trust, and to and for the use of all and every the child and 
children of his daughter Mary, if more than one, in equal por- 
tions, as tenants in common, and if but one, the whole of such moi- 
ety to such one child ; and in default of such issue, then 
[*148] in trust to pay the interest, dividends, rents, *produoe, 
and profits of the said moiety, unto and to the sole and se- 
parate use of his said daughter Sophia for her life, and from and 
ailer the decease of his said daughter Sophia, in trust, and to and 
for the use of all and every the child or children of his said 
daughter Sophia, if more than one, in equal proportions as ten- 
ants in common, and if but one, the whole of such moiety to such 
one child ; but in default of such issue of his said daughter So- 
phia, then in trust, and to and for the use of all and every the 
said children of his brother Giles Brown deceased, their respec- 
tive heirs, executors, administrators, and assigns, as vested inter- 
ests, in equal proportions, and as tenants in common ; and as 
to the other moiety or half part thereof, upon trust to pay unto 
his said daughter Sophia the income, dividends, interests, rents, 
profits, and produce thereof, to and for her sole and separate use 
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and benefit, for her life ; and from and after her decease, in trust 
to and for the use of all and every the child and children of his 
daughter Sophia, if more than one, to be devided between them 
in equal proportions, as tenants in common and not as joint ten- 
ants, and if but one, the whole of such last-mentioned moiety to 
and for the use of such one child ; and in default of such issue, 
then in trust, and to and for the use of his said daughter Mary 
for her life, and from and after her decease, in trust, to and for 
the use of all and every the child and children of his said daugh- 
ter Mary, if more than one in equal proportions, as tenants in 
common, and if but one, the whole of the said last-mentioned 
moiety to such one child ; but in default of such issue, then in 
trust, and to and for the use of all and every the said children 
of his brother Giles Brown, and their respective heirs, executors, 
administrators, and assigns, as vested interests, in equal propor- 
tions, and as tenants in common. 

. * ■> 

The testator left his widow, and his two daughters 
Mary and Sophia, and six children of his brother *Giles [*149] 
Brown, surviving. Sophia the daughter had, before the 
date of the will, married John Brown, of East-street. She had 
no issue. The wjdow- died in 1818. Mary, the other daughter, 
afterwards married T. Phippard, and died in 1845, without hav- 
ing had any issue, and without having exercised the power of 
appointment given to her by the will. 

The bill was filed by two of the children of the testator's 
brother Giles Brown, and the heir at law of another of such 
children, against Dennis Brown and John Brown, the trustees 
of the will, who were two other of the children of Giles Brown, 
Dennis Brown being also the heir at law of a deceased child of 
Giles BrowTi, — and also against Samuel Whiteway and four other 
persons, partners with him. The bill stated the will, and alleged 
that at the date of the will and of the testator's death certain 
pits and veins of clay were open and being worked in the lands 
at Furzebrook and Eillwood, and that by a lease dated in June, 
1817, the testator had demised such open pits or veins of clay 
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for a term of fourteen years from midsummer, 1817, at a rent of 
200Z., and that the said lease being about to expire, the defen- 
dants, John Brown, of East-street, and Sophia his wife, were de- 
sirous that a new lease should be granted of such pits and veins, 
and also of other pits and veins of clay to be opened and work- 
ed in the lands at Furzebrook, and that the said Mary Phippard, 
who was then entitled to the rents of the lands Furzbrook under 
the will, opposed the making of such lease : that thereupon, in 
November, 1830, the said John Brown, of East-street, and Sophia 
his wife, exhibited their bill of complaint in this Court against 
the said other parties interested under the will of the testator, 
praying a declaration that the pits and veins of clay in or upon 
the said testator's lands at Furzebrook and Killwood, whether 
inclosed or uninclosed, ought to be worked so as to yield a fair 

and reasonable rent and profit, to be applied accord- 
[*150] ing to the trusts of the said ^testator's will ; and that 

the persons who were entitled or authorissed to work 
or dig the same, were entitled to enter for that purpose upon all 
or any of the said lands at Furzebrook and Kill wood, making 
an adequate compensation for an injury which they should do 
to the surface, and that it might be referred to one of the Mas- 
ters of the Court to let and demise the said pits and veins of 
clay for such term or terms of years, and on such terms and for 
such prices as should be warranted by the said testator's will ; 
and by a decree made in the said cause by the Master of the 
Eolls on the Srd day of July, 1832, it was declared, that the de- 
vise contained in the said will of the said pits and veins of clay 
comprised only the pits and veins of clay which, at the date of 
the said will, were being worked under the said indenture of 
lease of the 24th day of June, 1817, situate at Killwood and 
Furzebrook-heath.(tt) The bill then stated that John Brown of 
East-street, and Sophia his wife, pretending and claiming that 
the said Sophia was tenant in tail of the same lands, the said 
Sophia, with the privity and approbation of her said husband, 

(a) See Asiry v. BaBarcL 2 Lev. 185 ; Whit/idd v. BewU, 2 P. Wma. 242 j Ckwer- 
uig V. Clavering, Id. 388 ; S. 0. Mos. 219. 
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executed a deed, dated the 23rd of June, 18io, for disentailing 
the said land at Farzebrook, and all other the lands of which 
the testator was seised at the time of his death, either at law or 
in equity, and for conveying the same to such uses as the defen- 
dants, John Brown of East-street, and Sophia his wife should 
appoint, and subject thereto, during their joint lives, upon trust 
for the separate use of the said Sophia ; and after the decease of 
both of them, if the said John Brown, of East-street, should be 
the survivor, te the use of him and his heirs; and if the said So- 
phia should be the survivor, to her use for her life, with remain- 
der to the use of the said John Brown, of East-street, and his 
heirs: that such deed was duly acknowledged by the defendant 
Sophia Brown, and enrolled. 

*The bill stated that the defendants, John Brown and [*151] 
Sophia his wife, had, by a lease of the 20th of Septem- 
ber, 1845, appointed and demised to the defendants, Whiteway 
and his four partners, part of the lands at Furzebrook, and all 
and every the mines, depths, and strata or beds, veins, and pits 
of clay, minerals, and other things which were then open, or 
might be found or discovered within or under the said fields or 
closes of lands, with the appurtenances, with full, free, and ex- 
clusive license for the said lessees, their executors, &c., to enter 
upon the said fields or closes of land, to dig, sink, and work any 
mines, pits, or shafts, &c., for the winning or getting any clay or 
minerals, in, upon, or out of the demised premises, and to take 
and carry away such clay and minerals, for a certain term, at a 
certain rent therein mentioned. That the defendants, Whiteway 
and his partners, on the 21st of September, 1845, with the sanc- 
tion of the defendants, John Brown, of East-street, and Sophia 
his wife, and acting under the said appointment and demise, en- 
tered upon two ancient inclosures, parcel of the said lands at 
Furzebrook, included in the said appointment, and opened a new 
pit, shaft, or mine thereon, which had never before been opened, 
and therefrom raised and carried away clay and other minerals, 
and sold the same, and that they intended to continue such work- 
ing. 
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The bill charged that Sophia Brown was, according to the true 
construction of the will, equitable tenant for life only of the said 
lands at Farzebrook ; and that, in case of her decease and fail- 
ure of issue of her body, the same lands would belong to the 
plaintiffs, and the defendants, Dennis Brown and John Brown, 
as owners of the fee thereof. 

The bill prayed that Whiteway, and the four defendants his 
partners, might account for the clay and minerals so 
[*152] gotten by them, and that the proceeds thereof *might be 
secured for the benefit of the persons interested in the 
said lands ; and that the said defendants, and John Brown and 
Sophia his wife, might be restrained, by injunction, from contin- 
uing to work the said pit or mine, or opening any other pits or 
mines, in the said lands. 

The defendants, Whiteway and his partners, and John Brown 
and Sophia his wife demurred, for that the plaintiffs had not 
shown by their bill that they, or any of them, had or were, or 
was entitled to any estate, right, title, or interest in or to the 
said closes of land at Furzebrook. 



Mr. Shapter for the demurrer. 

The question is, whether the limitations of Furzebrook to So- 
phia for life, and the remainder to the heirs of her body, are 
both equitable ; or whether the former alone is equitable, and the 
latter legal. The defendants contend that both limitations are 
equitable ; that Sophia was tenant in tail, and acquired the fee. 
The question resolves itself into this, — whether the trustees 
did not take the whole fee of Furzebrook? The testator gives 
all his estates to trustees and their heirs, to pay the rents to his 
widow for life, — which is an equitable estate; then as to Furze- 
brook, to the use of his daughter Mary, her appointees, and the 
heirs of her body ; and then in trust for the separate use of his 
daughter Sophia, — an equitable estate (see 14 M. & W. 166 ;) and 
then to the heirs of her body, with remainder to the children of 
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Giles Brown and their heirs. The Killwood estate is devised in 
the same way, except that Sophia and her issue take before Mary 
and her issue. The testator then devises the pits and veins of 
clay under Furzebrook and Killwood, with his residuary person- 
al estate, to the trustees, their heirs, executors, &c., upon trust, 
to pay the income to the widow for life giving her an 
equitable interest ; and *then a moiety to each daugh- [*153] 
ter for life, with remainder to their children as purcha- 
sers, with cross remainders, and with an ultimate remainder to 
the children of Giles Brown, — the gift of Mary's own original 
moiety to her; and the original and cross gifts to Sophia being 
of equitable interests. That no more of the legal estate remains 
in the trustees than the trusts require, as a general porposition, 
is not disputed. The defendants contend, that here the trusts 
require the whole fee so to remain. The devise to trustees and 
their heirs vests the legal fee ; and to cut it down to a less estate, 
the testator's intention must be clearly shown form the terms or 
objects of the will : Doe v. Willan^{a) Houston v. Hitghes^h) 
Doe V. ScoU,{c) BeyneU v. Reynell^d) Sugden on Wills, p. 124, 
par. 8. By such a devise, a testator may reasonably be supposed 
to intend, that his trustees should retain the estate for a term of 
years, or life, even for estates immediately successive, — Doe v. 
Simps(m^{e) — but it is improbable that he should intend the 
legal estate to move, first, to the trustees for one period, then to 
the parties beneficially interested for another period, and then 
again to the trustees, and thus backwards and forwards. No 
Buch instance is to be found ; but on the contrary, the case of 
Harton v. Harion^if) as explained by Lord Eldon in Hawkins v. 
Lxiscomhe ;(g) and by Lord Alvanley, C- J., in Kenrick v. Lord^ 
W. Beauckrlc^iji) is an authority that the fee shall rest in the trus- 
tees. That decision is consonant with the spirit of the common 
law, which declares that an estate in land cannot cease for a terra, 
and revive and revest afterwards : Corbet's Gctse^{i) Fearne's Oon- 

(a) 2 B. A A. 91.— Per Abbott, 0. J. (J) 6 B. A C. 403 (c) 4 Bing. 605. 

{d) 10 Beav. 21. (e) 6 East, 162, 172. (/) 7 T. R. 662. 

(^) See 2 Swans. 391. (A) See 3 Bos. A PulL 179. 
(t) 1 Bep. 88. 
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ting. Bern. p. 526, ed. 7. It is equally opposed to the 
[*164] tendency of modern opinion, — *6ee 7 Will. 4 & 1 Vict. 

c. 56, s. 81. Where the trustees have to pay debts^ 
Jfurthwaite v. Jenkinson ;(a) to sell or mortgage, to pay legacies, 
Saiiford v. Lhy^ih) Bagshaw v. Spencer ;{c) to lease generally, 
Doe V. Willan,{d) and Doe v. Walbank ^ie) to provide mainte- 
nance and preserve contingent remainders, Curshaw v. New- 
hind^ij) Doe v. Willan ; or where there are any limitations which 
require the protection of the fee, Bochfort v. Fitzmaurice^{g) 
Venables v. Morris^ili) Doe v. Hicks^ii) — ^thefee given to the trus- 
tees remains with them. Here the trustees require the fee to 
serve the powers of appointment given to the daughters, to give 
effect to the trusts for their separate use, and to preserve contin- 
gent remainders. The will is technically expressed. The words, 
" use, trust, and confidence," are used throughout the will as sy- 
nonymous, and to create equitable interests, both as to realty 
and personalty. If the testator had intended to create statuta- 
ble uses, he would have given express legal estates to the trus- 
tees for the lives of the married ladies to whom sepaiate estates 
are given. The circumstance that the clay pits and residuary 
personal estate are limited together, strengthens the inference 
that the legal estate was to remain in the trustees: naaston y. 
Hughes^Qc) and Doe v. Simpson.(l) 

Mr. Malins and Mr. Jebb^ for the bill. 

The pits and veins of clay specifically mentioned in the will, 
and of which Sophia is tenant for life, are the pits and 

[*155] veins opened at the testator's decease, according to *the 
decision at the Bolls (stated in the bill.) The bill seeks 

to restrain the defendants fix>m opening new pits. 

The plaintiffs contend that the limitation of Furzebrook to 

(a) 2 B. A C. 368. (&) 3 B. ft Aid. 654. (c) 3 Yes. 143. 

(«l) 2 B. A Aid. 84. (e) 2 B. A Adol. 564. (/) 2 Bing. N. C. 68 j Id. 64. 

(g) 2 Dr. ft War. 1, 16. (A) 7 T. R. 342. (i) Id. 433. 

(A;) 6 B. ft C. 421. (Q 6 East^ 172. 
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Sophia is equitable, and that the limitation to the heirs of her 
body is legal ; that she took an equitable estate for life, with a 
legal remainder to the heirs of her body by purchase, which 
would not coalesce ; and that consequently, she had no estate 
tail ; that therefore the attempt to acquire the fee by a disentail- 
ing deed was ineflfectual, and could not confer on her lessees a 
right to open pits. Fearne's Conting. Rem. p. 57, ed. 7. Pnma 
facte, where there is a devise to trustees and their heirs to uses 
and upon trusts, the uses and trusts are executed in those bene- 
ficially interested, and the trustees retain so much of the legal 
estate as is commensurate with the active trusts they have to per- 
form, and not farther than such trusts require: Adams v. 
AdamSj{a) Silvester v. Wilson,{b) Shapland v. Smtth.(c) The use 
was executed in the trustees by implication when the trusts requir- 
ed it, and in the other instances in the cestuis que trusts: WiUiams 
V. Waters.{d) The case of Harton v. Harton was decided, but not 
reasoned. There was no necessity in that case for the construc- 
tion which gave the trustees the fee, although there might have 
been some convenience in it. (See 2 Jarman, Wills, p. 222.) 
In Houston v. Hugliesj{e) the like construction was founded on 
the circumstance that the freeholds and leaseholds were not given 
in distinct clauses. Here they are limited in distinct clauses. 
In White v. Parker^(/) the property was given in fourths, and 
it was not to be conceived without necessity that the legal estate 
was to vest as to some and not as to other undivided shares. 

*If this construction be right, the plaintiffs are ten- [*156] 
ants in fee in remainder expectant on the decease of 
Sarah. 



Vice-Chancellor : — I do not remember the case of Harton 
V. Harton^ nor do I now recollect having ever had to consider it. 
I do not see why, in that case, it was necessary to hold that the 
intermediate estates should not be good legal estates. There 



(a) 6 Q. B. Bep. 860. (2>) 2 T, K. 444. (c) 1 Bro. C. C. Y5. 

(d) 14 M. & W. 166. (e) 6 B. J; 0. 403. (/) 1 Biog. N. C. STS. 
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was a devise to trustees and their heirs, upon trust, to permit 
and suflfer the testator's niece Bridget>'the wife of William Har- 
ton, to receive the rents and profits, for her life, for her separate 
use, with remainder to her issue ; and, failing such issue, then to 
another married woman, for her life, for her separate use, and re- 
mainder to her issue ; and, failing her issue, then to a third niece 
of the testator in a like form. The question arose, whether the 
eldest son of Bridget, who was the first tenant for life, took a legal 
estate or not ; and the ultimate limitations would not, and did not 
come under the view of the Court at all. The Court had only 
to consider the devise to trustees and their heirs, with remainder 
over to the first son and the heirs of his body, and so forth. 
The Court appears, as Mr. Jarman observes, to have thought it 
most convenient, — having been obliged to hold that one of the 
limitations gave a legal estate to the trustees, — to hold that the 
other limitation had the same effect I must not be understood 
to say anything against that case. It is a decision unshaken ; 
and I cannot, upon demurrer, take upon myself to overrule or 
disregard the decision of a Court of law upon the point. 

In the principal case, the testator devises to trustees and their 
heirs, for his widow, for her life; and then follows the limita- 
tion to Mary, in terms which would give a legal estate to 
[*157] Mary ; and then the property is *to go according to her 
appointment, and in default of appointment to the heirs 
of her body. Then come the trusts to the sole and separate use 
of Sophia, and the heirs of her body, with remainders over in 
like manner. I cannot, in principle, distinguish this case from 
Harton v. Harton, If parties wish to review that decision they 
must take a case to a Court of law. The effect of overruling 
this demurrer would be to overrule the decision in Harton v. J9ar- 
ton. 

I allow the demurrer. 
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Belsham V. Percival. 

1849: March 1st 

The Court gave some of the defendants the option of taking an issue on a question 
of fiict arising in the cause, and dismissed the bill against another defendant The 
option not being declared, owing to the death of one of the defendants between 
the hearing and the judgment, — on the application of the defendant who was or- 
dered to be dismissed, the Ck>urt directed a separate decree to bo drawn up as to 
that defendant 

The death of a defendant between the hearing of the cause and the judgment does 
not render a bill of revivor necessary prior to drawing up the decree. 

The hearing of this cause, which occupied several days, was 
completed on the 24th of June, 1847. Judgment was given on 
the 4th of November, 1847, when the Court said, that, if the 
defendants desired it, an issue should be directed on the question, 
whether a conveyance of the 30th of July, 1841, by Perecival to 
Lawrence, of the property in question in the cause, was or was 
not made by fraud and covin, with intent to delay and defeat 
the plaintiff in recovering his debt against Percival ; and that 
in such issue the plaintiff in equity should be plaintiffs, and 
the defendants Lawrence, Wood, and Clarke, should be defen- 
dants ; and that the bill should be dismissed with costs as against 
the defendant Elizabeth Grace Harrison. 

In the interval between June and November Clarke had died. 

*The SolicHor-Qeneral, on behalf of Mrs. Harrison ap- [*158] 
plied to have the decree drawn up. 

Mr. C. P. Cooper opposed the motion. The decree was not in 
feet made. It depended on the exercise of an option given to 
the defendants, which, owing to the death of Clark, had never 
been exercised. There had been no revivor of the suit. It was 
not like the case of Davies v. Davies.{a) 

(a) 9 Yea. 461. 

Vol. VUL 19 
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The Vice-Chancellor directed the decree to be drawn up, 
dismissing the bill against the defendant Mrs. Harrison. 



Some difficuljr afterwards occurred on the form of the decree, 
the Registrar doubting whether it should Contain any notice of 
the issue having been olBFerd to the other defendants; and on 
the 21st of February, 1851, the Attorney- General applied to the 
Vice-Chancellor Knight Bruce for an order that the decree, so 
far as it related to Mrs. Harrison, might be delivered out by the 
Registrar. The Vice-Chancellor directed that a separate decree 
should be drawn up, dismissing the bill as to Mrs. Harrison. 
His Honor observed, that the death of a defendant between 
the hearing of the cause and the judgment did not render a revi- 
vor necessary. This had frequently happeend from the pressure 
of business in Lord Eldon's time, and the point had been repeat- 
edly decided by his Lordship. 



This Court doth order, that the plaintiff's bill do stand dismissed out of tills Courts 
as against the defendant Elizabeth Grace Harrison, with costs to be taxed, Sui. ; 
and it is ordered, that such costs, when taxed, be paid bj the said plaintiffs to the 
said defendant Elizabeth Grace Harrison. Beg. Lib. A. 1847} fo. 2355. 



/ ' 
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•*ElSEY V. LUTYENS. [*159] 

1860: February 9th, 12th, and 20th. 

A conveyance of lands in Middlesex by settlement upon the marnage of the settlor, 
registered under the Statute 1 Ajin. c. 20, is effectual against a prior unregistered 
conveyance, notwithstanding the party claiming under the settlement, had notice 
of the registered conveyance after the marriage, but before the registry of his 
settlement 

A party havmg a legal title may sustain a bill in equity to recover deeds, without 
first having established his title at law, where a deed to be recovered would be 
the proper evidence in a trial sit law to. enforce the legal right against the tenant 
in poj^ssion of the property in question, and that notwithstanding the evidence 
furnished by the deed might have been obtained by means other than a suit in 
equity. 

Decree as between the claimant of property and the trustee who claimed to hold 
the same property in trust for an in£int defendant, reserving the right of the- in- 
fant defendant 

Position, duty, and liability of a trustee for infants of an estate-created by an invalid 
d^ed or a deed of doubtful validity, and which is impeached by other parties. 

In 1833, William Mair devised a freehold house in Kensing- 
ton to his daughter Lady Wetherall, in tail, with remainders over. 
Lady Wetherall died in June, 1846, leaving oae daughter, Eliza 
Henrietta, then the widow of a Mr. Wetherall, by whom she 
had a -daughter, Frederica Charlotte. In August, 1847, Eliza Hen- 
rietta married the plaintiff William Elsey, and previous to, and 
in consideration of that marriage, she executed a disentailing deed, 
and conveyed the premises to the use of herself until the mar- 
riage, and thereupon to the use of the plaintiff in fee. This deed 
was dated* the 6th of August, 1847. It was duly enrolled under 
the Fines and Becoveries' Act,(a) and was, after the marriage had 
taken place, registered persuant to the act for the registration of 
deeds in the county of Middlesex {b) 

After the marriage, the plaintiff was informed of a deed dated 
the 25th of February, 1845, executed by Lady Wetherall, and 
enrolled under the statute 3 & 4 William IV. c. 74, whereby she 

(a).3 A4 W. %, a 7i. (&) 7 Anne, c. 20. 
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conveyed the premises to the defendant Lutyens, and other trus- 
tees, since deceased, to such uses as she should appoint ; and in 
default of appointment to her own use for life, and after her de- 
cease to the use of the said Eliza Henrietta her daughter for life, 
for her separate use, without power of anticipation, and after her 
decease to the use of Frederica Charlotte, the daughter of Henri- 
etta, and the heirs of her body, with remainders over. This deed 
was not registered under the statute 7 Anne, c. 20. 

[*160] *Soon after the plaintiff received notice of the exist- 
ence of the deed of February, 1825, he caused the deed 
of August, 1847, to be registered, as above stated. 

The house was in the occupation of a tenant under a lease for 
twenty-one years, dated the 16th of September, 1845, granted 
by Lady Wetherall, the counterpart of which lease was in the 
possession of an agent of the defendant Lutyens. The plaintiff 
brought his action against the tenant for the rent which accrued 
due subsequently to the death of Lady Wetherall, and filed 
his bill against Lutyens, the surviving trustee under the inden- 
ture of the 25th of February, 1845, for the delivery up of the 
counterpart of the lease to the plaintiff, and praying also that 
the deed of February, 1845, might be delivered up and cancelled. 
Eliza Henrietta the plaintiff's wife, and Frederica Charlotte, her 
infant daughter, were defendants. 

The Solicitor- Oeneral and Mr. Joliffe for the plaintiff, on the 
legal question of the priority of the registered deed of August^ 
1847, over the unregistered deed of February, 1845, cited War- 
burton v. Loveland^{a) and Jolland v. Stainbridge.{b) There was 
no possibility of trying the question at law as between the par- 
ties really interested, for under either deed the plaintiff must re- 
cover at law. Under the deed of 1845, Mrs. Elsey was tenant 
for life, and she had therefore passed her life estate; and under 
the prior title she was tenant in tail, and had passed the fee. The 

(a) 2 Dow. ft Clark, 480 j 6 Bligh, 28 j 3 Sug. Y. & P. 366, ed, 10. 
(p) 3 Te8.»478. 
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plaintiff was entitled in equity to be placed in possession of the 
lease, which had been granted by the prior tenant in tail, in 
order that he might have the necessary evidence for the recovery 
of the reserved rent against the tenant in possession. 

*Mr. Wood and Mr. BerMy for the defendant Lutyens. [*161] 

The plaintiff has mistaken his course. If the deed of Febru- 
ary, 1845, be void against him, he might have disregarded it. 
It is not a case for the interference of the Court : Simpson v. 
Lord Howdeti ;{a) or at least, until the right at law has been de- 
termined : Corporation of Arundel v. HolmeSyil)) Loher v. JRolIe,{c) 
The question raised under the Registry Act is perfectly new. 
It is admitted by the bill that the plaintiff had notice of the deed 
of February, 1845, before the deed of August, 1847, was regis- 
tered, and consequently before his legal title was complete : 
Hirie v. Dodd^id) Wyatt v. Barwell,{e) Wigg v. Wigg^{f) Allen v. 
Knight,{g) Saunders v. Dehew^{h) 8 Sugd. Vend. & Pur. p. 447, 
ed. 10. The statute does not make all unregistered deeds void, 
but only makes a registered deed good against all prior unregis- 
tered deeds. In this case, at the time when the plaintiff had 
notice of the prior deed, both deeds were equally void or liable 
to be avoided. The defendant, as trustee, submits that the plain- 
tiff, by then registering his deed, could not acquire a title in 
preference to the earlier deed. 

Mr. Car, for the infant Frederica Charlotte Wetherall, on whose 
behalf no evidence had been entered into, stated to the Court 
that he was instructed by the solictor of the plaintiff, — the plain- 
tiff being the husband of the infant's mother. He submitted 
that the decree should reserve the right of the infant, or be 
without prejudice to such right, as in Lane v. HardwickeS}) 

(a) 3 Myl. k C5r. 97. (6) 4 Bear. 826. (c) 3 Tea. 4. 

(<0 2 Atk. 275. (e) 19 Yes. 439. (/) 1 Atk. 382. 

is) 6 Hara, 272. (h) 2 Yem. 271. «| 9 Bear. 148. 
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[*162] *The Solicitor-Qeneral in reply, on the point of no- 
tice, cited Essex v. Baugh (a) 



The Vice-Chancellor directed the case to stand over, with 
liberty to the plaintiff to bring such action as he might be ad- 
vised : the defendant Lutyens to produce the lease, and admit 
possession ; and reserved further directions and costs. 



The counsel for the defendant Lutyens stated that the defen- 
dant would act under the direction of the Court ; but would not 
undertake to defend any action at law which might be brought 
by the plaintiff, in respect of the property or lease in question. 



The Vice-Chancellor made the decree for the delivery of 
the lease, without prejudice to the right of the infant. 



Feb, 20t}i. — ^Vice-Chancellor : — In this case, I reserved the 
question of costs as between the plaintiff and the defendant Lut- 
yens, and much difficulty I have had in satisfying myself, as fiir 
as I have done so, what order I ought to make. 

The plaintifi& have got a decree without a trial at law, saving 
however to the infant, whose trustee Lutyens is, the right here- 
after to litigate the question raised in the suit, if she should be 
advised so to do. The peculiar circumstance which induced me 
so to qualify the decree (a qualification not objected to by the 
plaintiff) was this, that the plaintiff's solicitor instructed coun- 
sel for the infant. My attention was particularly called to the 
point by, I think, the plaintiff's counsel ; a circumstance I am 

bound to notice with approbation. Lutyens, by his 
[*168] *answer, after stating the facts of the case, submits the 

questions in the cause to the judgment of the Court as 
questions arising between the plaintiff and the infant. These 
observations, coupled with the limited decree I have felt at lib- 
erty to make, appear to me to entitle Lutyens to the favorable 

(a) 1 T. A C. 0. C. 620. 
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consideration of the Court upon the question of costs, especially 
when it is considered that I am called upon to take out of his 
hands the only indemnity he has against his own cestui qvue trusts; 
— the hostile position he assumed in argument was forced upon 
him by the plaintiff asking costs against him. 

Other observations also arise upon the same question: the 
plaintiff's title is purely a legal title ; and at the hearing of the 
cause I thought the dase was one of that class in which the strict 
rule of the Court originally required that the plaintiff should 
establish hil right a^ law before he came into equity. In cases 
of this class, where the bill is filed before the right is established 
at law, and the equity is founded upon the better remedy to be 
had in this Court (as in tithe cases,) the usual practice is to retain 
the bill at the hearing, with liberty for the plaintiff to proceed 
at law to establish his title. But in such cases the plaintiff gives 
the defendant upon the question of costs the advantage of being 
able to say, that if the plaintiff had first established his right at 
law, the defendant would have done that without suit which the 
bill in equity required him to do. And this argument was 
urged upon me by Mr. Lutyens' counsel at the hearing. 

In this case, however, it appears to me that the plaintiff may 
possibly have an equity distinct from that of having deeds deliv- 
ered up. It is not, I think, suggested by the defendant, that the 
lease granted by Lady Wetherall is not good as against the plain- 
tiff in this cause. If that lease be valid, the most con- 
venient mode of trying *the plaintiff's title at law must [*164] 
be by proceeding against the tenant for the rent reserv- 
ed under the covenants in the lease ; and to do this the plaintiff 
requires the manual possession of the lease, which is in the hands 
of Lutyens ; and I find the bill suggests this point as a ground for 
coming into equity. It was said indeed by the defendant, that 
the plaintiff might proceed at law against Lutyens to get posses- 
sion of the lease, or that they might proceed against the tenant 
for the rent, and call Lutyens as a witness to produce the lease. 
Admitting that the plaintiff might effectually prosecute his right 
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at law in both or either of the ways suggested, I do not think 
that the plaintiff thereby loses his right to come into this Court, 
and obtain its assistance in putting the question at issue between 
himself on the one side, and Lutyena and the infant on the other 
in a course of trial. It is between the plaintiff and these parties 
that the real contest arises, and not between the plaintiff and the 
lessee under Lady Wetherall's lease ; and I cannot, as at present 
advised, decide the question of costs in this suit upon the ground 
that the plaintiff was not justified in filing the present bill be- 
fore the legal right was established: but this does not disturb the 
proposition that the legal right must be established by a proceed- 
ing at law, before this Court can make a decree in the plaintiff's 
favor. 

The plaintiff, by the manner in which he has brought the suit 
to a hearing, has involved himself in a diflSculty upon the ques- 
tion of costs. If, to put an extreme case, a plaintiff suing a trus- 
tee and his cestui que trusts, should compromise the suit with the 
cestui que trusts before the hearing, and thereby avoid the trial 
of the right, I cannot think the Court would give costs against 
the trustee, as it might have done, if the cause had been tried, 
and a decree made adversely by the Court The present case is 
not widely distinguishable from that 

[*165] ^Another point argued by the plaintiff' was that the 
point of law was so clear that Lutyens ought not to have 
contested the question ; but I cannot admit the force of that obser- 
vation, where a trustee is the party charged. Lutyens, at the 
peril of having to pay costs at law had a right to insist upon 
having the question tried at law ; and I cannot deprive him of the 
benefit of the observation, that, if that course had been taken, 
he would not have contested the case fiirther. I do not, however, 
understand Lutyens now to say, that he desires to try the case 
at law for the purpose of saving his costs of this suit by depri- 
ving the plaintiff of his decree. 

I believe the proper decree to be made as to the costs of the 
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suit in equity is, to give no costs to or against Lutyens. The 
qualified decree the plaintiff has obtained takes this case out of 
the general rule which I have rarely departed from, of making 
the costs abide the result of the suit. The plaintiff has got a 
decree, which, though nominally qualified, is (I think I may 
promise him) virtually final, and he has got this without a trial 
at law. 

Lutyens loses his own costs of this suit unless he has the means 
of obtaining them from or against his own cestui que trusts ; but 
he avoids all legal proceedings, with their attendant expenses. 
In the view I take of the actual rights of the parties, I cannot 
give him his costs of this suit, unless the plaintiff will consent 
to pay them, or Mr. Lutyens can establish the proposition, that 
the unregistered settlement of which he is a trustee has priority 
over the plaintiff' claim. 



This Coiurt doth order and decree, that the defendant Benjamin Lutyens do deliver 
up the Indenture of the 16th day of September, 1845, in, Ac., to the plaintiff. Lib- 
erty to any of the parties to apply. But this is to be without prejudice to the rights 
of the infant defendant Frederica Charlotte WethenOL— Reg. Lib. A. 1849, fo. 714. 
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[*166] *Attorney-General v. Cooper. 

1850: April 22nd and 23d. 

The 37th General Order of August, 1841, although it removes the technical ohjeo- 
tion, that an answer to mattera covered by a demurrer overrules the demurrer, jet 
does not enable a defendant who has answered an original bill, to demur to an 
amended bill, upon any cause of demurrer to which the original bill was open. 

Observations on Wyllie v. EUUx, 6 Hare, 605. 

An information and bill, to enforce the performance of the 
trusts upon which some of the defendants were seized of a meet- 
ing-house and premises in William Street, New Windsor, — for an 
account of moneys which had been received on like trusts, under 
a will ; to have it declared that J. B. M*Crea, one of the plain- 
tiJFs, continued the lawful minister of the congregation or soci- 
ety assembling for worship in the said meeting-house ; and to 
restrain the trustees from preventing him from officiating as such 
minister. John Smith, one of the defendants, answered the orig- 
inal bill. The bill was then amended, by introducing other 
statements, to show the constitution of the society or congrega- 
tion, the regularity of the appointment of the plaintiff, M'Crea, 
as the minister, and the illegality of the proceedings adopted for 
removing him. The original bill had asked for the appointment 
of new trustees of the meeting-house and the other property. 
The amended bill stated that the defendant, John Smith, was a 
member of the congregation ; and in the amended bill the pray- 
er for the appointment of new trustees of the property bequeath- 
ed by the will was omitted. To the amended bill John Smith 
demurred for want of equity, want of parties, misjoinder of plain- 
tiffs, and multifariousness. 



Mr. Wood and Mr. W. R. EUis for the demurrer, relied first, 
upon Wyltie v. Ellice{a) as establishing the proposition that the 
defendant might demur to the amended bill, notwithstanding he 

(a) 6 Hare, 506. 
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had answered the original bill, and even supposing the 
substance of the case *remained the same ; and, second- [*167] 
ly, that the amended bill was open to demurrer upon a 
ground which could not have been taken to the original bill. 



The Vice-Chancellor (without hearing the Solicitor- Oeneral 
and Mr. Prior, who appeared in support of the information and 
bill,) expressed his opinion to be, that the alteration by the 
amendment had not, with reference to the demurrer, raised any 
case which had been excluded by the original bill ; and pro- 
ceeded, — 

If it were not for the case of Wyllie v. Ellice{a) there would 
have been no pretence for this demurrer" I take it to be clear, 
that where a party has answered an original bill, he cannot de- 
mur to the bill, when it is amended, unless the amendment makes 
what Lord Eldon has described as a new case. K it were other- 
wise, a new sort of practice would be introduced. What I deci- 
ded in Wyllie v. Ellice was this, — the bill was framed against 
four persons as trustees — the four trustees answered the bill, and 
the plaintiff then amended his bill, striking out the names of 
three, and seeking his relief against the fourth only. I held that 
in that case there was a defect for want of parties, and a defect 
which was occasioned by the amendment. If my view of that 
was right, the amended bill was properly met by the demurrer, 
unless the technical ground was to prevail, that the plaintiff, by 
having answered the original bill, had thereby precluded himself 
from demurring to the amended bill. The question was, whether 
the demurrer, which might have extended to the discovery as 
to the relief, ought to be overruled generally on the ground that 
the defendant had answered that which the demurrer was suffi- 
cient to cover. 

*The amended bill did not alter the nature of the re- [*168] 
lief, but prayed that relief against Mr. Ellice only, in- 

(a) 6 Hare^ 606. 
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Btead of, as in the original bill, against Mr. EUice and others. I 
did not, I think, put the case as Lord Eldon did,— of its being a 
new bill ; but treating the original and amended bill as one re- 
cord, I thought that, since the 37th Order, the mere fact of answer- 
ing part of a bill which was covered by the demurrer, was not 
a ground for overruling the demurrer. It was upon that ground 
that I decided the case of Wyllie v. EUice. If it be true that the 
legitimate consequences of that decision be such as are now 
pressed upon me, I must reconsider Wyllie v. Uttice. I do not 
think that I have ever decided, or intended to decide, that the 
fact of a party having answered the original bill is not to be re- 
garded upon the argument of a demurrer to an amended bill. 
Upon Wyllie v. EUice, Campbell v. Mackayj{a) and other cases of 
that class it is clear that the Court must in deciding upon the 
demurrer, look into the circumstances of each case. 

Now, in this case, the original information and bill was open 
to all the objections which arise on the amended information ; 
and where a party has passed by the time at which he might 
demur, I think his right to demur does not revive upon the 
amendment of the bill, by simply praying relief in substance of 
the same nature as that which was prayed before. I may put 
the case of a bill which has been altered as to a date, or as to 
the Christian name of the parties, — could it be said that a defen- 
dant might demur to the amended bill, although he had lost his 
opportunity by answering the original bill ? I should take it 

that such amendment would not enable the defendant 
[*169] to support a *demurrer. It would be carrying the case 

of WyUie v. EUice very much further than is necessary ; 
— if not, as I have said, I must reconsider it. 

I think this demurrer must be overruled. I decide it upon 
the ground that the defendant ought to have taken these ob- 
jections before, if the objections be valid ones. 

(a) 1 l£y. & Cr. 603. 
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BEArriE V, Johnstone. 

1848: Dec. 13th and 14th. 

In a suit by the heir of entail in poflsession, entitled tinder a Scotch entail to a por« 
tion of the rents of the entailed estates, the other portion of such rents being di- 
rected to be accumulated during pupillarity, and invested in lands to be conveyed 
to the persons taking in succession under the same entail, the substituted heirs of 
entail are necessary parties 

The existence of a suit of multiple pounding and exoneration, brought by tu- 
tors in Scotland, in respect of their receipts of the real estate of the infant in 
that kingdom, constitutes no objection to a decree for an account of the same es- 
tates against the same parties, in this Court, in a suit by the infant, in which the 
tutors have appeared. 

Where one of several trustees has died, the cestui due trust may generally sue the 
surviving trustees for an account, without making the representatives of the de- 
ceased trustee a part}', it being the duty of the surviving trustees tc place the 
fund in a proper position, and recover from the estate of the deceased any portion 
of the trust money that may have remained in his handa — Sernble, 

The bill was filed by Mary Stewart Beattie, an infant, tlio 
only cbild of Thonias Beattie, deceased, and heir of tailzie or 
entail in possession of certain real estates, situated at Grieve, in 
the kingdom of Scotland ; and it prayed that the fortune and 
person of the plaintiff might be placed under the protection of 
the Court ; that guardians might be appointed, and all proper 
directions given for her maintenance and education : And that 
an account might be taken of the rents and profits of the said 
estates, received by the defendants J. J. H. Johnson, G. G. Bell, 
J. Stewart, W. Stewart, and Christina Beattie, deceased, as such 
trustees as in the bill mentioned, since the death of Thomas 
Beattie, the plaintiff's father; and that the said defendants and 
the executors of Christina Beattie might be decreed to pay what^ 
upon taking such accounts, should appear to be due from them 
respectively ; and that the same might be paid into Court, and 
secured for the benefit of the plaintiff. 

*By a deed of tailzie, dated the 4th of May, 1822, [*170] 
duly made and executed according to the law of Scot- 
land, by Thomas Beattie the grandfather of the plaintiff and 



170 CASES m CHANCEBY. 

1848 — Beattio v. Johnstoae. 

duly registered in the books of Council and Session, accord- 
ing to the law of Scotland, for the registration of entails, all 
and whole the several lands and heritages in the deed de- 
scribed and set forth, (being the said estates at Grieve,) were, 
by the said Thomas Beattie (the grandfather,) given, granted, 
and disponed, with and under the burdens, conditions, and re- 
servations thereinafter specified, to himself; whom failing, to 
Thomas Beattie his son (the late father of the plaintiflF, ) and the 
heirs male of his body ; whom failing, to the heirs female of 
his body; with divers remainders over, with the ultimate 
remainder to his own nearest heirs and assigns. And the deed 
also directed and provided, that, in case the said Thomas 
Beattie the son, or the heirs of his body, should succeed 
to the said lands thereby settled, then the said lands were 
charged with the payment of 10,000?. sterling to the trustees 
therein named, for the benefit of Jane Beattie, the daughter of 
the said Thomas Beattie (the grandfather,) and her children, in 
the manner therein mentioned ; and that the said Thomas Beat- 
tie, or his heirs, so succeeding as aforesaid, should, be further 
bound and obliged to pay, and the said lands were thereby 
charged with the payment ofj 2000Z. sterling to Helen Bell, 
therein described ; whom failing to her children, in the manner 
therein mentioned. And the deed further provided and declar- 
ed, amongst other things, that if, at any time, the heir of 
tailzie succeeding should be in minority, then that such minor 
heir should be restricted, during his pupillarity, and until he 
should attain the age of fourteen years, to a yearly sum not ex- 
ceeding one-fourth part of the free rent of the entailed estate 
after deducting all public and parochial burdens, provisions for 

wives or husbands, the interest of the provisions there- 
[*171] in *made for Jane Beattie and Helen Bell while they 

should remain a burden upon the estate, and the in- 
terest of any debts to be left by him while they should remain 
unpaid, and any other annual incumbrances whatsoever ; and in 
case the said heir should have passed the age of pupillarity at 
the time of the succession opening to him, or from and after his 
attaining the age of fourteen, he should be restricted to one- 
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third of the free rent, after deducting as aforesaid, of the said 
entailed estates, during the remaining years of his minority, 
until he should attain the age of twenty-one years. And the 
deed directed that the remaining three-fourths or two-thirds of 
the free rent, as the case might be, should be applied in the pay- 
ment of the charges (if any) then subsisting to younger child- 
ren, which had been created according to the provisions of the 
said deed, and subject to provision for younger children if any 
in the manner . therein mentioned; and subject thereto, and 
when the same had been paid off or extinguished in the manner 
therein mentioned, then the savings of the said three-fourths in 
the one case, and of the two-thirds in the other case, should be, 
by the said minor heir and his tutors and curators, deposited, at 
the end of each year, in the bank of Scotland, at such interest as 
could be procured therefor, upon receipts or vouchers taken 
payable to the said tutors and curators jointly with any one of 
the heirs of entail who were majors and within the kingdom at 
the time, and who might be inclined to insist for performance 
of the aforesaid conditions ; and that the sums, principal and 
interest, should be accumulated once in the year, and the tutors 
and curators of the said minor heirs were thereby empowered 
and directed, with the special advice and consent and concur- 
rence of the heir who might be major and within the kingdom 
at the time, and who might be inclined to insist for 
*performance of the aforesaid conditions, to lay out [*172] 
the same, from time to time, in the purchase of lands 
lying as near as possible to the said lands and estate thereby 
entailed ; which lands, so to be purchased, the said tutors and 
curators should, with the consent of the said heir of entail and 
of the said minor, and without his consent if the same should 
be refused, add and adjoin to his (the said settlor's) estate there- 
by entailed, by taking the conveyance thereof in favor of the 
said heir of entail in possession ; whom failing, to the other 
heirs and persons in succession as therein mentioned. 

Thomas Beattie (the grand&ther) died, leaving Thomas Beat* 
tie his eldest son (the plaintiff 's father) surviving, who there* 
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upon became the heir of tailzie or entail in possession. Thomas 
Beattie the father, by deed, dated the 3rd of October, 1835,(a) 
appointed J. J. H. Johnstone, G. G. Bell, J. H. Stewart, and W. 
Stewart, and Christina Beattie his spouse, and others who 
did not accept the office, tutors and curators of his children. 

The bill alleged, that according to the law of Scotland, the 
persons who accepted the office of tutors, and curators under the 
deed became entitled, as trustees for and for the benefit of the 
plaintiflF, to enter into the possession or receipt of the rents and 
profits of the said estates at Crieve, and hold the same as trus- 
tees, upon trust for the benefit of the plaintiff, upon and 
according to the trusts of the said deed of the 4th of May 
1822. 

The cause now came on to be heard ; and a petition, present- 
ed by the defendants J. J. H. Johnstone, G. G. Bell, and J. EL 
Stewart, (W. Stewart, the other defendant, having died,) was 
also ordered to come on with the cause. 

[^178] ^^The petition set forth that the plaintiff attained her age 
of twelve years in September, 1846, being her age of pu- 
berty according to the law of Scotland ; and that thereupon the 
office of tutors conferred upon the petitioners by the deed of Octo- 
ber, 1836, came to an end ; and that the petitioners declined to ac- 
cept the offidl^ of curators to the plaintiff conferred upon them by 
the said deed ; that, in November, 1846 the petitioners commenced 
an action or suit of multiple-poinding or exoneration in the Court 
of Session in Scotland, for the purpose of accounting for their in- 
tromissions as such tutors as aforesaid, and obtaining, according to 
the course of the law of Scotland, a judical discharge and exonera- 
tion of their said office ; and that the summons set forth the pay- 
ments made for the maintenance of the plaintiff, and the deposit of 
three-fourths of the said fi'ee rents in the bank of Scotland, and the 
accimaulation of the same in the manner required by the deed 

(a) See 1 Ph. IT, where this deed ia sot oat 
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of entail ; and -that the said summoDS also stated that disputes 
had arisen and doubts were entertained as to the disposal and 
application of the sum deposited in the bank and accumulated 
as aforesaid, and as to the persons entitled thereto or having an 
interest therein ; and that it was necessary, for the safety and 
exoneration of the petitioners, that the parties named in the said 
summons as defendants thereto should be convened before the 
said Court of Session, and all questions in regard to the said sums, 
and the actings and intromissions of the petitioners as tutors 
aforesaid, determined by the said Court ; and the said summons 
therefore concluded, and prayed, that the said infant plaintiif, 
and also divers persons being the substitute heirs of entail, called 
in the said deed of entail to the estate of Crieve, and also Dun- 
can Stewart and Mrs. Elizabeth Buchanan, the guardians of the 
infant plaintiff, ought and should be convened before 
the Lords of Council and session ; *and that it ought [*174] 
and should be found by decree of the said Lords, that 
the petitioners were liable only in once and single payment of 
the said sums deposited in bank by them, and accumulated as 
aforesaid, forming the fund in medio ; and that, to such of the 
said defenders as should be found to have best right thereto, at 
discussing their preferences to the same, or to such other party 
and in such manner as the said Lords should direct, but always 
under deduction of all expenses incurred by the petitioners in 
relation thereto, including the expense incurred by them in the 
said action as far as applicable to the fund in medio, and 
the extracting the decree to be pronounced therein ; and that, 
upon the petitioners accounting for the said fund in medio, and 
making payment of the same to such party or in such manner 
as might be directed by the said Lords in the course of the said 
process, the petitioners ought and should be discharged and ex- 
onered by decree foresaid of their office of tutory in regard to 
the said three-fourths of the free yearly rents of the foresaid entail- 
ed estate during their management, and the accumulations made 
thereon as aforesaid, and of their whole intromissions therewith, 
in virtue of the aforesaid deed of entail and deed of appoint- 
ment 
Vox., Vm. 21 
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The petitioners also stated that Mr. John Clerk Brodie had, 
upon the petition of the plaintiff and her guardians (Duncan 
Stewart and Elizabeth Buchanan,) presented in November, 1846, 
been appointed by the Court of Session curator bonis over the 
plaintiff's estates and property in Scotland, and was thereby en- 
titled to receive the rents and profits of the said estates, and the 
arrears and accumulations ; and that the said John Clerk Brodie 
had appeared in the said action of multiple-poinding and exoner- 
ation for himself and the plaintiff. 

[*175] *The petitioners submitted, that their accounts, as 
such tutors as aforesaid, ought to be investigated and 
ascertained by the Court of Session according to the rules by 
which the accounts of tutors are governed by the law of Scot- 
land, and the proper construction and effect of the deed of entail 
ascertained and declared ; and they prayed that all further pro- 
ceedings in the cause might be stayed until the accounts were 
ascertained and taken in the said action of multiple-poinding and 
exoneration ; or, if it should be referred to the Master to take 
the accounts prayed by the bill, that the Master should, in tak- 
ing the same, have regard to the accounts taken in the said 
action. 



Mr. Bacouy for the plaintiff, asked for the common decree for 
an account against the defendants as trustees of the entailed 
estates; and submitted that the petition not only showed no 
fects which were material to the case, but also that it was irregu- 
lar and unnecessary, and should be refused with costs. 

Mr. Anderson, for the defendants in the cause, Johnstone, Bell, 
and Stewart, objected, that the suit was defective for want of 
parties. — ^First, from the absence of any representative of W. 
Stewart, the deceased tutor ; secondly, for want of the substitut- 
ed heirs of entail, who were interested in the accumulations of 
the three-fourths of the estate during the pupillarity of the heir 
of entail in possession: Fordyce v. Bridges ;{a) and thirdly, 

(a) 2 Ph. 49Y. 
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that Brodie, the curator bonis, ought to be a party to the ac- 
oount. 

In support of the petition of the same defendants he 
♦also contended, that it did not follow from the de- [*176] 
cision of the Court in the case of the guardianship,(a) 
that the accounts of the tutors must be taken in the Master's 
ofl&ce in this country. A question of construction had been 
raised between the parties, which could only be determined, so 
as to bind all parties, by the court in Scotland, — the question 
was whether the direction to invest and accumulate the three- 
fourths of the rents was positive or conditional, — ^whether, in the 
mode of expression adopted in that Court, it was on a contin- 
gency not purified. That question, as well as the account, was 
the subject of the suit brought by the tutors in the Scotch 
Court; and the question of construction, which would be first 
decided, would materially influence the account Supposing 
this Court to assume jurisdiction in the matter of the account, 
it could only proceed by taking evidence on the law of Scotland, 
Would the Court, in the absence of any necessity for such a 
course, adopt a proceeding so inconvenient ? It was not con- 
tended that this Court had not jurisdiction to take the account ; 
but that it was a jurisdiction which, in such a case, the Court 
would not exercise. The Court would avail itself of the pro- 
ceeding in Scotland, where the law of the case would be con- 
clusively settled, — and the tutors would be fully protected, — 
while the prosecution of accounts relating to the same matter in 
the two countries at the same time would be avoided. 



The Vice-Chancellob said, that the defendants, the trustees, 
were entitled to require that all parties interested in the succes- 
sion should be bound by the accounts to be taken of 
the three-fourths of the rents directed to *be accumulat- [*177] 
ed. The first tenant in tail, according to the English 
law, represented the inheritance ; but this was not so in the 

(a) 1 Ph. 17. 
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Scotch law of entail ; and the substituted heirs of entail were, 
therefore, necessary parties, or an explanation of the reason of 
their absence must be given by the bill. Two other objections 
for want of parties had been suggested, upon which it was not 
necessary he should at present give any opinion. He might, 
however, observe, that he did not think there was any rule of 
the Court making it imperative on the plaintiff to bring before 
the Court the representative of the deceased trustee. It was the 
duty of the surviving trustees to place the trust fund in the 
position in which it ought to be, and to recover from the repre- 
sentatives of the deceased trustee anything that might be due 
from him. With regard to the subject of the petition, the plain- 
tiff was undoubtedly entitled to have the account taken in this 
suit, notwithstanding that the case must be governed by the law 
of Scotland. The pendency of the suit in Scotland was no bar 
to the suit against the parties for an account in this country. It 
was a common thing to take an account in this country of the 
annual produce of estates in the colonies, if the parties were 
within the jurisdiction of this Court, or appeared in the suit. 
He would reserve the question of the costs of the petition, and 
direct the suit to stand over, with liberty to add parties by 
amendment, supplemental bill, or otherwise.* 
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♦Dickinson v. Mort. [*178] 

1850: April 23d. 

Under a power to charge an estate with a sum not exceeding 10002., for the portion 
or portions of a younger child or younger children, the donee of the power ap- 
pointed the 10002. to a married daughter for her separate use, witli a restraint 
upon anticipation during the coverture ; and it was held, tliat the interest of the 
appointee might lawfully be so restricted by the terms of the appointment. 

Elisha Shelmerdine, by his will, made in 1805, devised 
certain real estates to his son Elijah, for life, with remainder to 
his issue in tail, and declared that it should be lawful for his son 
Elijah to charge his said estate at Kennedey and Peers-lane, 
thereinbefore mentioned, in case of his marriage, with any sum 
or sums of money not exceeding 1000?., for a portion or portions 
of a daughter or daughters, younger son or sons, with interest 
for the same not exceeding 41. for every lOOZ. by the year. 
Elijah the son, by his will, dated in 1835, expressed to be in 
pursuance of the power, appointed lOOOZ. to trustees, upon trust 
for his daughter Sarah, the wife of Robert Dickinson, for her 
life, for her separate use, without power of anticipation, and after 
her decease, for her children, who being sons should attain 
twenty-one, or die under that age leaving issue, or being daugh- 
ters should attain that age, or marry ; and if there should be no 
such child of his daughter Sarah, then in trust for his (Elijah's) 
next of kin ; with provisions for maintenance and advancement 
of the children of Sarah out of the trust fund. 

The lOOOZ. was raised. Sarah, the daughter, was the plain- 
tiff in the suit ; and her husband and children, and the trustees 
of the fund, were defendants. The question was how far the 
appointment by the will of Elijah was valid. It was con- 
ceded that the attempt by Elijah, in executing the power, to 
create interests in the children of Sarah, was ineffectual : Kamjpf 
V. JcnesSfl) 

(a) 2 Keen, 766. 
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[*179] *Mr. Temple and Mr. Hingeston^ for the plaintiff, in sup- 
port of the validity of the limitation to the separate use 
of the plaintiff with restraint on anticipation, cited Carver v. 
Bowles,{a) 

Mr. Taylor^ for the husband of the plaintiff, contended, that 
the appointment had the effect of giving the plaintiff the abso- 
lute interest in the 1000?., unaffected by the limitation to her se- 
parate use, and unrestricted from anticipation. " Property can- 
not be exempted by the donee of the power from the debts of the 
appointee, but must be left to take the fate of being his property, 
and subject to be come at as his creditors shall think fit :" 2 Sugd. 
Pow. 277, pi. 16, 7th edit. 

Mr. WilhocJc and Mr. Erskine^ for other parties. 



The Vice-Chancellob said that the argument for the hus- 
band must go the length of saying, that the donee of the power 
having power to charge the estate with a certain sum, could 
not appoint less than the whole sum which he was empowered to 
give ; for, if he might appoint a smaller sum, why might he not, 
on the same principle, appoint less than an absolute interest. If 
the donee of the power might appoint a smaller sum than that 
which the utmost exercise of the power would enable him to give, 
as in this case he clearly could, why might he not also make the 
appointment for the life of the object of the power, or render the 
interest of the appointee determinable upon certain acts, or intro- 
duce provisions restraining the appointee in this case from parting 
with the property during the coverture. He was of opinion that 

there was nothing invalid in the restrictive terms of the 
[*180] *appointment ; and that Sarah, the daughter, must be 

declared to be entitled to the sum in question, for her 
separate use, without power of anticipation ; with liberty to all 
parties to apply. 

(a) 2 BU88. ft Mj. 304. See also 2 Sugd. Pow. 274, 7th edit 
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Speakman V. Speakmak. 

ia49: Dec. llih and 12th. 1850: Jan. 11th. 

The testator directed the application of the surplus income of his estate for the 
maintenance of his children during their minority or apprenticeship, and the ap- 
plication of certain sums for their advancement; and after his youngest child 
should have attained twenty-one, he directed his executors to divide any surplus 
in their hands, every three years, during his wife's life or widowhood, and, after 
her death or marriage, every year, equally amongst his children, or their heirs in 
stead of any one that might happen to be dead, until the expiration of fifty years 
from the time of his death ; and that^ at the end of the said fifty years, his execu- 
tors should sell his remaining estate, and pay, discharge, or divide the money for 
the same amongst his children, (naming them,) or any of their heirs in their stead, 
and if any of his said children should die witliout lawful issue, such share or 
shares of those so dying to belong to the survivors or their lawful heirs, 
equally: — Hetd^ that the (3ourt could not read "or" as "and," where the purpose 
was manifestly substitution of objects, and not succession. 

That the word "heirs" must be construed "issue," and not "children;" and that it 
was not a ground for departing from such meaning, that the consequence of ad- 
hering to it would be to render the will void for remoteness. 

That the words of the gift did not direct a substitution^ once for all, of persons to 
take each child's share at a g^ven time not too remote ; but contained a running 
direction to the trustees, to pay the income firom time to time, during the whole 
period of fifty years, to the children, or, in case of their deaths, to such of their 
Imeal descendants as might from time to time come in esse. 

That the limitations of the property at the end of the term of fifty years were void 
for remoteness. 

Thomas Speakman by his will, dated 20tli April, 1793, exe- 
cuted so as to pass freeliold estates by devise, after directing 
his funeral and testamentary expenses and debts to be paid out 
of his real and personal estate ; and that the rent of certain prem- 
ises in Parr, in Lancashire, and of the coal under the same, and 
of a seat in St. Helen's Chapel, should be applied in paying off 
a mortgage upon the above-mentioned lands, and for the advan- 
tage of the testator's family according to his subsequent direc- 
tions ; and that, after the expiration of fifty years from the testa- 
tor's death, the executors might be at liberty to sell the lands above 
mentioned for the benefit of the testator's children or 
their heirs lawfully begotten ; and after ^directing that [*181] 
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his wife should have the nse of his houshold goods and furni- 
ture, and stock-in-trade, and also any surplus of the rents, du- 
ring widowhood and until the youngest child attained twenty- 
one or should be free from apprenticeship ; and that, should any 
child be still under twenty-one or not free from apprenticeship 
at the death of the testator's wife, the executors should sell the 
stock-in-trade and furniture, and apply the produce in paying 
off* the mortgage and in forming a fund for lending to the testa- 
tor's children to assist them in business ; and further directing 
that his children should be maintained out of the rents of the 
above mentioned lands, till they should attain twenty -one or be 
free from apprenticeship ; and that the profits of a colliery at Ger- 
ard's Bridge should form a further fund for lending lOOZ. a-piece 
to each child ; and that, after the youngest child attained twenty- 
one, the widow was to have an annuity according to the terms 
therein mentioned, proceeded as follows : — "And I do hereby 
direct and order my said executors to divide once every three 
years any money in hand that hath been received for and as an 
overplus after all the before-mentioned purposes are fully provi- 
ded for, any remainder then in their hands or out at interest, 
equally amongst my said children, or their lawflil heirs in stead 
of any one that may happen to be dead, share and share alike, 
subject nevertheless to any money lent to any one of my said 
children as hereinbefore mentioned, until the death or marriage 
of my said wife ; and after the death or marriage of my said 
wife, once every year as hath been last mentioned and fully ex- 
pressed, share and share alike, for and until the end and expira 
tion of fifty years from the time of my death as hereinbefore is 
mentioned. And ray will and mind is, and I do hereby direct 

and order my said executors, that at the end and expi- 
[*182] ration of the said fifty years, my said executors *do make 

sale to the best bidder of all and every my lands, ten- 
ements, hereditaments, and premises then remaining and belong- 
ing to my estate or otherwise. And so soon as the money can 
be received for the same, immediately to pay and discharge or di- 
vide to and amongst my said children and now living, that ia> 
Charles, Richard, John, Thomas, and Edward, my soi 
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beth, Jane, and Mary, my daughters, or any of their heirs law- 
fully begotten in their stead ; provided nevertheless should any 
of my said children die without lawful issue, such share or 
shares of those so dying to go to and belong to the survivors or 
their lawful heirs equally. The whole money arising by such 
aforesaid sale or sales to be equally divided amongst my said 
surviving children or their lawful heirs, share and share alike." 

The testator died in 1793, leaving his wife and eight children 
surviving him, consisting of five sons, viz. Charles, Richard, 
John, Thomas, and Edward, and three daughters, viz. Elizabeth, 
Jane, and Mary. The testator had a ninth child, who died be- 
fore the date of the will. Thomas died without issue and in- 
testate in 1811. Charles died leaving children, of whom 
Thomas Birch Speakman was the eldest ; he died before the bill 
was filed, leaving a son Thomas, who was a party to the cause. 
Charles made a will which would pass such deviseable interest, 
if any, as he had under the will of Thomas Speakman, the tes- 
tator. Charles's children other than the eldest, and the parties 
interested under his will, were parties in the cause. Eichard 
died in 1825, leaving children. He also made a will, which 
would pass such deviseable interest, if any, as he had under the 
will of Thomas Speakman, the testator. Eichard's children and 
the parties interested under his will were parties to the 
cause. Jane married A. T. Ducker. *Elizabeth and [*188] 
Mary were unmarried. Edward the other son, and the 
three daughters, were the plaintiff's in the original cause. The 
widow of the testator died in 1814. 

The fifty years, at the expiration of which the testator's 
property was to be divided, expired in the month of August^ 
1843. 

The original bill was filed in June, 1844; and, in 1845, a 
decree was made directing inquiries, for the purpose of ascertain- 
ing the then state of the testator's family. The Master made his 
report xmder that decree ; and a supplemental bill was filed to 

Vol. Vm. 22 
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perfect the record in respect of parties, according to that report. 
Edward the son afterwards died, and the persons representing 
his interest were brought before the Court. 



Mr. Walker and Mr. Prior for the plaintiffs, Elizabeth, Jane 
and Mary, the daughters of the testator, who were living at the 
death of the testator, and who outlived the term of fifty years, 
claimed three-eighth parts of the property absolutely. 

Mr. Kenyan Parker and Mr. Selwyn for some of the devisees 
of Charles, the eldest son and heir at law of the testator, in- 
sisted that the limitation of the property of the original testator, 
at the end of fifty years, was void for remoteness ; and that the 
same vested in Charles his eldest son and heir at law, and pass- 
ed by his will. 

Mr. Bacon, Mr. Malins, Mr. Mmsley, Mr. FoUeit, Mr. LiUk, and 
Mr. Milne, for the other parties, claimed interests under 
[*184] the will of the testator, and supported the *validity of 
the bequests in the will at the expiration of the term of 
fifty years. 



1850 : Jan. lift. — ^Vice-Chancellor : — ^As it appeared to me 
that many of the questions to be raised in argument would be 
influenced by my decision as to the validity of the limitation 
at the end of the fifty years term, I requested that that point 
might be argued separately. And the argument upon all other 
points (that is, as to the rights of the parties during the term,) 
suspended until my decision was known. 

It is with much regret that I have come to the conclusion, that 
the limitations of the property at the expiration of the fifty years 
term is too remote. 

In coming to this conclusion, I have not been influenced by 
the mere form of the direction to sell and divide at the expira- 
tion of the term. K the plaintiff could have made good the 



J- , 
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argument of their counsel, that the property was eflFectually and 
absolutely given to the testator's children, or to certain issue of 
the children in their stead, to be ascertained at latest at the death 
of the children before the expiration of the term, and was to be 
sold for their benefit and divided amongst them at the expiration 
of the term, I should not on account only of the form of the 
gift at the expiration of the term, have felt bound to consider it 
as contingent But that is not the way in which this case pre- 
sents itself to my mind. One suggestion at the bar as to the 
disposition of the property during the term was, that I might, 
in the gift to the " testator's children or their heirs," read " or" 
as " and," and give the testator's children a vested interest in the 
property. Now, without adverting to some consequences 
which might ^follow upon that construction, or to the £*185] 
circumstance, that part of the property is personal 
estate, I am satisfied that the will does not admit of that con- 
struction. The gift is to the children, or to their heirs in their 
stead in case any of them should happen to be dead ; and no- 
thing can be more manifest than that substitution of the heirs, 
whatever that word may mean, for the children, and not suc- 
cession, is the purpose of the testator ; and the question on this 
will is, whether the testator has directed that substitution to take 
place at such time or times, and in favor of such objects, as will 
enable the Court to execute his direction. [1] Another point 

[1] Where it is clear from the intention of the testator, that the word " or" ia 
used instead of '* and," and e oonversOy the Court interposes to change the word. 
O'Brien v. Heeney, 2 Edw.Ch. R., 242; Van Vechten v. Pearson^ i Paige, 512; Ray 
Y. EnaUTi, 2 Mas8. 654; Carpenter v. Beard, 14 Pick. 449: Hunt v. Hunt, 11 Met 
88; Penny v. Turner, 15 Sim. 368 ; Heatherington v. Oakman, 2 To. A Col. 299. 
This substitution of the word is sometimes done where the whole sentence in a will 
would be otherwise uncertain or unintelligible, and it is evident "or" is used for 
"and" through mistake, the Court interposes to change tlie word upon the principle 
of correcting the mistake, and of effectuating the intention and giving validity to 
the bequest. Still, unless it is clearly authorized by the intention and meaning of 
the testator, as collected from the whole will, no alteration will be made. O'Brien 
y. ffeeney, 2 Edw. 248. See Ikimer y. WhitUd^ 2 Hawkg, 613 ; Hawn v. Biarik^^ 4 
Edw. Ch. R. 664. 
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contended for was, that I must read the word '* heirs" in the 
sense of " children," that is, grandchildren of the testator, in- 
cluding more remote issue of the testator's children. [1] In 
which case it was said, that the substituted legatees must be de- 
termined at latest within the period of a life in being at the 
death of the testator ; and, that any grandchild (though unborn 
at the death of the testator,) to whom the property would go, 
would take an absolute vested interest within the period allow- 
ed by law. I cannot adopt that construction of the will. It is 
plain, that the word " heirs" must be read " issue ;" and I can- 
not find a word in this will to justify me in saying, that the tes- 
tator's grandchildren were objects of his bounty more than his 
great-grandchildren, who should happen to be born during the 
period of fifty years. Indeed the only ground upon which I 
was pressed to limit the construction of the word " heirs" or 
" issue" to grandchildren of the testator was, the consequence 
to which it would lead, viz. that it would or might lead to a de- 
cision, that the limitation at the expiration of the term of fifty 
years was void for remoteness. That I apprehend is not a suffi- 
cient reason for departing from the plain meaning of the 
[*186] testator's words. The true way of reasoning *upon a 
will like this is : first, to ascertain what it is that the 
will directs during the period of fifty years, without reference 
to the question whether the gift, at the expiration of the term, 
is good or bad ; and if the direction, during the period of fifty 
years, can thus be ascertained, the Court is not at liberty to alter 
the construction of the will, for the purpose of supporting the 
ultimate limitation at the expiration of the fifty years ; that 
would be to make a new will for the testator, only because 

[2] The word heirs will sometimes be construed children to effectuate the testa- 
tor's obvious intention. Bradford v. ffeytoard, 2 Desau. 18; Bowers v. Porter^ 4 
Pick. 198 ; Ellis v. Essex Merimack Bridge, 2 Pick. 243. So, too, the word "survi- 
vors" may be construed others," when the context and otlier clauses of the will 
prove such to be the intent of the testator. Carter v. Bhodgoods, Jfcr., 3 SandC 
Oh. R 293. But see note (1.) 2 Hare, p. 26. So the word " issue" will be construed 
"child or children." Goldiey. Greaves, 14 Sim. 348; Winter v. WraU?i, 13 Sim. 
62; Pruen y. Osborne, 11 Sim. 132. 
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the rules against perpetuities prevent his will from being carried 
into effect. 

The remaining argument, by which I hoped at one time 
the will might be supported, was this, that the substitution of 
the heirs cr issue was to be determined, once for all as regards 
each child's share, (whether in favor of grandchildren or more 
remote issue,) at a time which would remove all objection to the 
bequest on the ground of remoteness ; and several periods were 
suggested for that purpose ; as, the death of the testator — the 
death of the widow— or, the death of any of the testator's 
children. And this appears to me to he the real question upon 
the will, viz. whether it directs a substitution, once for all, at 
some given time, not too remote, as regards each child's share, 
as in Salisbury v. Petty ;(a) or whether the will does not contain a 
running direction to the trustees to pay the income from time 
to time, during the whole period of fifty years, to the testator's 
children, or, in case of their deaths, to such of their lineal de- 
scendants (whether children or more remote issue,) as may from 
time to time come in esse. I think the latter is the true con- 
struction of the will, and that I am not at liberty to depart from 
it, only because it prevents me from giving effect to the ultimate 
disposition of the property. 

*It must I think be admitted that the death of one of [*187] 
the testator's children in his lifetime, leaving issue living 
at the testator's death, would have been within the substitution- 
ary clause. It is manifest also, that the case of the death of a 
child after the testator's death, leaving issue, would also be 
within the substitutionary clause ; for the testator contemplates 
the case of the substitution taking place in favor of the issue of 
a child to whom money had been lent by his trustees, and such 
an event might happen at any time during the fifty years. The 
question then is, whether, in the case of such last-mentioned sab- 
fititution, the Court could say, that the issue of a child living at 

(a) 3 Hare, 86. 



187 CASES IN CHANCERY. 

1850.— Beckitt v. BiUbrough. 

^ — .- 

his death should alone be entitled to share in the rents and 
profits, to the execution of issue born during the term after the 
death of the child. It appears to me impossible to say that such 
exclusion is within the words of this will ; and if that be so, 
the persons to take at the expiration of the fifty years would 
not be ascertainable until the expiration of the term ; or, in 
other words, the gift of the property at the expiration of the term 
would be contingent as to the persons to take. 



[*188] *Beckitt v. Bilbrough. 

1850: Jan. 30th and Slst; Feb. 8th. 

A., an aliottee of shares in a Railway Company, having executed the subscribers* 
agreement and parliamentary contract, obtained the scrip certificate of his shares, 
which he sold, and such scrip certificate, after passing through several handst, was 
bought by B. The Act incorporating the Ooinpany was subsequently passed, ajid 
advertisements published, calling upon the holders of ihe scrip certificates to register 
their shares. No application having been made by B., then the holder and owner 
of the scrip certificate, for registration of the shares which it represented, thoso 
shares were registered in the name of A. as the original subscriber, and the sealed 
certificate was delivered to him. A. immediately sold the shares, to avoid liability 
for calls ; about a year elapsed, and two calls were made after such sale, and be- 
fore any claim in respect of the shares was made by B. : — Hdd^ that» after the 
registration of the shares in the name of A., B. might have sued in equity for the 
transfer of the shares by A. to himself (B.) if the shares had not been sold, but 
had remained in A.'s name ; and that it followed, that the CJourt had jurisdiction 
to compel A- to account for the purchase-money received by him for the sale of 
the shares. 

Although the sum recovered by the suit was only 9Z., yet it was held, that the suit 
was sustainable, inasmuch as the plaintifi*, when he filed his bill, might have been 
justified in supposing that a larger sum would be recovered, and the defendant^ 
who knew the amount, had not given any information respecting it. 



The defendant was the allottee often shares in a railway pro- 
jected in May, 18i5 ; and having signed the subscribers' agree- 
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ment and subscription contract, be received a scrip certificate, 
as follows : — 

* Nortb Western Railway. — Scrip Certificate. 

" Ten Sbares, No. 40,771 to 40,780. 

" This is to certify, that the holder hereof is the proprietor 
of ten shares of 20Z. each in the above undertaking, on which 
a deposit of IZ. 25. per share has been paid, subject to the fulfil- 
ment of the subscribers' agreement and parliamentary contract^ 
which have been duly executed in respect thereof. 

" Lancaster, 1st of May, 1845. Entered Edmund Sharpe, 

(" Signed) E. D^S^iSBUBT, | p^^^i^i^^^ Directors." 

The defendant afterwards, before the Act of Parliament was 
obtained, sold the ten shares for 52t, and delivered over the 
scrip certificate to G. & T. Rhodes, brokers of Leeds. The 
shares and scrip certificate subsequently passed by sale and 
purchase through divers hands; and ultimately, on 
the 12th of September, 1845, *were purchased by the [*189] 
plaintiff at the price of 67i IO5. ; and the scrip certifi- 
cate was thereupon delivered to the plaintiff. 

The act incorporating the Company was passed in 1846, and 
intituled " An Act for making a Railway firom the Leeds and 
Bradford Extension Railway to the Lancaster and Carlisle Rail- 
way, with a diverging line therefrom to Lancaster, to be called 
the North Western Railway." The Company soon afterwards 
caused advertisements to be published, as follows : — 

*' North Western Railway. — ^Registration of Shares. / 

" The Act for the incorporation of the North Western Rail- 
way Company having received the Royal Assent, all persons 
holding scrip certificates for shares in this Company are request- 
ed to send the same, on or before Monday, the 14lli September, 
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next, to the secretary at the Company's offices, Lancaster, ac- 
companied by claims in the form annexed, with their names, 
professions, and residences distinctly written, in order that the 
same may be correctly entered in the Register of the Company, 
in accordance with the Companies Clauses Consolidation Act, 
1845. The receipt of the scrip certificates will be duly acknow- 
ledged ; and, on the completion of the Register, they will be 
exchanged for certificates under the seal of the Company. 

" By order of the Board, 

" Edmund Sharpe, Secretary. 
" Offices, Fenton-street^ Lancaster^ 
" August 10th, 1846." 

" Form of Application to the Secretary. 

" Sib, — ^I request that you will insert my name in the Register 
of the shareholders in the North Western Railway 
[*190]* *Company as a proprietor of Shares, the scrip for 
which I send you herewith. 

" I am, Sir, 

" Usual signature {Name atjull length,) 

" Profession or Trade 

"Residence 

" Date 

This advertisement was subsequently followed by one in the 
following form : — 

" North Western Railway. — Registration of Shares. 

"Notice is hereby given, that the Share Register of this 
Company will be absolutely closed on Saturday, the 26th of 
September instant; after which day all shares not transmitted 
to me for registration will be registered in the names of tho 
original allottees. 

" By order of the Board of Directors, 

" Edmund Shabpb, Secretary. 
" Company's offices, Brock-street Lancaster, 
" Septemher Xlih., 1846." 
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No application haying been made for registration in respect 
of the ten shares of which the plaintiff held the scrip certificate, 
the defendant's name was entered by the Company on their 
Ecgister as the proprietor of such shares. The defendant was 
informed of such registration by the foUowing letter from the 
seci^taiy of the Company :- 

" North Western Railway Company^ 
" Secretary's Office^ Brock-street^ Lancaster^ 

" ISth October, 1846. 
" Sir, — I beg to inform you, that scrip certificates No. 40,771 
to 40,780, for ten shares in this Company, which were original- 
ly allotted to you, have not been sent in to me for regis- 
tration ; I have therefore entered your name *on the [*191] 
Eegister of Shareholders as the proprietor of the said 
ten shares, the certificate of which will be forwarded .to you in 
dae course. 

I am, Sir, your obedient servant, 

" E. Sharpe, Secretary,^^ 
" Mr. John Bilbrough, 

The defendant apprehending,(as he alleged) that a call would 
be soon made upon the shares thus entered in his name, instruc- 
ted his broker to sell them, in order that his name might be re- 
moved from the Register, and that of the transferree substituted; 
and they were accordingly sold at the price of 9Z. 

A further letter from the secretary of the Company was re- 
ceived by the defendant on the 81st of October, as follows : — 

" North Western Railway Company^ 
I " Secretary's office^ Lancaster^ 

" October ZOth 1846. 
<< Sir, — ^I beg to inform you, that sealed certificates for shares 
in this Company will be ready for delivery on and after the 5th 
of November next : you are therefore requested to fill up the 

Vol. Vm. 23 
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aocompanyiDg form, and return it together with the office-receipt, 
which you hold for scrip, to &o. 

" E. Shabpe, Secretary. ^^ 
" Mr. John Bilbrough. 

The defendant filled up and returned to the secretary the form 
which had been sent ; and on the 23rd of November the sealed 
certificate of shares was transmitted to the defendant A call 
was made of 12. 8^. per share, amounting to 1421, which the de- 
fendant paid ; and the same, together with the 9/. purchase-mo- 
ney, was repaid to him by his broker, through whom 
[*192] he had sold *the shares ; and the defendant thereupon 
executed the transfer to the purchaser. 

The bill was filed by the plaintiff in August, 1847, stating, 
that he had never seen any advertisement as to the registry of 
shares; and that he was first informed in January, 1847, in 
reply to an application to the secretary of the Company, that 
the shares had been registered in the name of the defendant ; 
and it set forth a correspondence, which had subsequently taken 
place between the plaintiff and defendant, in which the plaintiff 
had required the sealed certificates to be deliverd up, offering to 
pay the defendant the amount of the calls (if any) which he had 
paid. The bill prayed, that the defendant might be decreed to 
come to an account with and pay the plaintifl' all sums of money 
which the defendant had received for the purchase-money, or 
otherwise on account of the ten shares since the passing of the Act, 
together with such ftirther sum or sums of money as he might 
have received, had he sold the ten shares at the highest market- 
able value at which the same had been since he was registered as 
owner thereof under the Act, the plaintiff being willing, and 
thereby offering, thereupon to pay the defendent all sums of 
money, if any, paid by him since his sale of the shares to the 
plaintiff, for or in respect of calls upon the shares, and to give 
such indemnity (if any) to the defendant in respect of the shares 
as the plaintiff was bound or ought to give. 
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The defendant, by his answer, set forth the circumstances 
under which he had been registered, and his reasons for dispos- 
ing of the shares, as above mentioned ; and he stated, that, in 
reply to the plaintiff's application respecting them, he 
had informed the plaintiff *that two calls had been paid [*193] 
on the shares since their registry, and that he might 
purchase the ten shares at less than the amount of such calls ; 
and that he had offered to purchase and transfer to the plaintiff 
ten shares for the amount of the calls which had been paid there- 
on. He submitted also, that the purchase-money received by 
him, being only 9i, was below th6 amount for which the Court 
would entertain a suit 



Mr. Wood and Mr. Winstanki/, for the plaintiffl 

The defendant has sold shares which belonged to the plain- 
tiff, and received the purchase-money. There can be no question 
that he is not entitled to retain such purchase-money. The 
plaintiff is entitled to an account in this Court, and a decree for 
payment Or, supposing his claim to be legal, still it can only 
be supported at law by evidence in the possession of the defend- 
ant or his transferrees. The plaintiff holds no document which 
would enable him to sustain an action at law ; and, on the con- 
trary, the production of the Share Register of the Company, or 
of a certificate under the 12th section of the Companies Clauses 
Act (8 Vict. c. 16,) would be evidence to negative his title : 
The London and Orand Junction Bailway Company v. Freeman,{a) 
In such circumstances equity will give the legal relief, as a 
consequence of the equitable relief: Pearce v. Creswick.{b) The 
plaintiff would moreover be entitled in equity to have the name 
of the defendant removed from the registry, and his own name 
substituted, and the sealed certificate delivered up, if the shares 
were still held by the defendant ; and the shares having been 
parted with, the Court will give the only relief which 
*in the circumstances, is open to the plaintiff! On [*194] 

(a) 2 BaUw. Cas. 46& 9) 2 Hare, 28e. 
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the point of the legality of the sale of scrip, and of the tide 
thereby acquired by the plaintiff, Young v. Smitk^{a) Midland 
Cheat Western EaUway Company v. Oordon,{b) Shaw v. Fisher,{c) 
Duncufi V. AJbrechtf^ were cited, 

\ 

The ASb?iator-G^en^a?and Mr. Elmsley^ for the defendant — The 
case is perfectly new, and is not supported by any principle of 
equity. The plaintiff insists, that he acquired a title to these 
shares. We do not deny that title, but we say he acquired it 
with all its responsibilities, and among others, that of forthwith 
taking up the shares, and thereby of relieving us from any lia- 
bility to pay the calls, a liability we were otherwise subject to, 
owing to our original execution of the contracts: Sliaw v. 
Fishery{a) Wynn v. Price,{J) He neglected to afford us that 
protection. He allowed the shares to be registered in our name, 
and thereby, without our consent, cast upon us all the liabilities 
of a shareholder: Phene v. GriIIan,{g) It is the clear right of the 
defendant, in such a case, to take the most effectual means of re- 
lieving himself from the liability ; and this he did by procuring 
a transferree of the shares. The plaintiff having thus laid by, 
and escaped all liability for a year, has no case for the assistance 
of a Court of Equity against the party whom he has suffered to 
incur the risk: Norway v. Bowe,{h) If the plaintiff has any 
right, it is purely a right at law. The absence of evidence may 
be a ground for discovery in aid of an action ; but it is not neces- 
sarily a ground for relief. In Pearce v. Creswick^ there was a 

distinct case f5r equitable relief, independent of the 
[*195] *legal right to recover the moneys ; and the Court there 

gave the ultimate relief, holding it to be unnecessary 
to put the plaintiff to his action, after the legal question was de- 
cided in Equity. Here there is no precedent equitable relief 
nor is there any case for an account. It is simply a bill for a 
money demand. 

(a) 4 Railw. Gas. 135. (Jb) 6 Id. 76. (c) 5 Id. 461. 

(d) 12 Sim. 189. \e) 6 Railw. Cas. 461. {f) Id. 466. 

07) 6 Hare, 1- (h) 19 Yes. 169, per Lord Eldon. 
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They also contended, that the claim of the plaintiff was too 
inconsiderable to be the subject of a suit 



The Vice-Chancellor said, that it having been decided at 
law, that the sale of the scrip certificates of shares in railways, 
before the incorporation of the Company, is lawful; and it 
having also been decided in this Court, that a contract for the 
purchase of a certain number of shares in a Railway Company 
is to be distinguished from a contract for the purchase of a 
certain quantity of stock, and that a party is entitled to a decree 
for specific performance of a contract for the purchase of rail- 
way shares, — he was of opinion, that if the ten shares in question 
bad remained standing in the name of the defendant, the plain- 
tiff, as the purchaser of the shares from the defendant, would 
have been entitled to a decree for the transfer of such shares to 
himself; and he thought it was a consequence of that right, in 
a case where such shares had been sold by the defendant, that 
the Court would decree the defendant to account for the purchase- 
money. 



Mr. Wood was heard in reply on the question of costs. 

Vice-Chancellor : — The object of the plaintiff in this suit 
is, to recover from the defendant the purchase-money 
for which the *defendant had sold ten shares in a Rail- [*196] 
way Company, which shares the defendant had previous- 
ly sold to brokers of the name of Rht)des, under whom the 
plaintiff claimed the shares, — the plaintiff offering by his bill 
to reimburse the defendant in respect of all calls and expenses, 
if any, paid or incurred by the defendant. 

That the defendant had sold the shares of Rhodes, and receiv- 
ed the purchase-money, and that the plaintiff had purchased and 
paid for the shares, was not in dispute ; but the defendant in- 
sisted, for reasons I need not again advert to, that he was not 
accountable to the plaintiff for the value of the shares, or at 
all events, that he was not accountable to him in this Court 
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At the hearing of the cause, after referring to what had been 
decided at law and in two branches of this Court upon the sub- 
ject of scrip, I was of opinion, that if the shares in question had 
not been re-sold by the defendant, but had remained standing in 
his name, the plaintiff would have been entitled, in this Court, 
to a decree, obliging the defendant to transfer the shares to the 
plaintiif ; and, as a consequence of that, that this Court had 
jurisdiction to compel the defendant to account for the purchase- 
money received by him from the sale of the shares, subject to 
just allowances ; and I made a decree accordingly. 

A question, however, was reserved, as to whether I should 
give the plaintiff the costs of the suit against the defendant. 
The sum recovered by the plaintiff in the suit does not, I think, 
exceed 9Z. ; and the question I was asked to consider was, 
whether a plaintiff, who elects to proceed in equity for 9t instead 
of proceeding at law in an action for money, is entitled to his 

costs, which are admitted to be in the discretion of the 
[*197] Court, although *the costs, in general, follow the event 

of the suit 

The plaintiff claimed his costs under the general rule, and 
showed that, at the time he filed his bill, the state of his infor- 
mation was such, as to the price at which shares had been sold 
in the market, that he might possibly have recovered 22t 10s. ; 
and it was argued for the plaintiff, that his ignorance of the price 
at which the defendant had actually sold the shares, was attrib- 
utable to the omission or neglect to answer the plaintiff's inqui- 
ries upon the subject ; a charge which, as regards the conduct 
of the defendant, is not without foundation. The reply to this 
however was, that the plaintiff might, by inquiries at the office 
of the Company and from the share list^ have ascertained the 
time when the shares were sold, and the prices of shares at the 
time of the sale ; and that the plaintiff ought therefore to be con- 
sidered as having filed his bill with the knowledge that 9t only 
could be recovered. To this the plaintiff rejoins, that, as the ten 
shares had never stood in his name in the books of the Company, 
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the Company was not compellable to tell him, if indeed the Com- 
pany could have told him, on what day the defendant sold the 
shares ; and that the defendant, who alone was bound to give 
the information, had refused to give it. And to this I must add 
the fact) that, after the defendant had filed his answer, the plain- 
tiff offered to abandon the suit upon payment of the sum due to 
him and the costs up to that time, an offer which was not accept- 
ed. 

In these circumstances, I think the costs must follow the re- 
sult of the suit. 



*In the matter of Loppington Parish, and of the [*198] 

Statute 52 Geo. 8, c. 101. 

1848: Nov. 11th, 13th, and 24tb. 1860: Jan. 12th and 16th. 

On an application for the oonfirmation of a report approving a scheme for the admi- 
nistration of a charily estate, of which the church-wardens and overseers of the 
pariah were the trustees, (one of the purposes of which scheme was to provide 
for the repair of the church,) it was held, that a churchwarden who had been 
newly appointed, and had not been served with the proceedings, was at liberty to 
present a cross-petition for the purpose of opposing the confirmation of the report, 
upon grounds not appearing upon the report nor brought before the Master. 

In this case a petifion was presented in May, 1847, by the 
vicar and one of the parishioners of the parish of Loppington, 
praying that it might be declared, that the surplus rents of cer- 
tain lands, called the parish living or farm, which might remain 
over and above what might be required for the repairs of 
the parish church, and the expenses of celebrating divine wor- 
ship therein, ought not to be paid over to the overseers of the 
poor of the parish, to be applied by them as part oif the general 
funds for the maintenance of the poor ; and that it might be re- 
ferred to the Master, to approve of a proper scheme for the fu- 
ture application of the surplus rents for the benefit of the parish; 
and also if necessary, to appoint or approve of trustees or a trus- 



198 CASES IN CHANCEBY. 

1848. — ^In re Lopplngton Parish, and Stat 62 Geo. 3, c. JOl. 

_^ _j -■_- — ■- — - , , |- 

tee of the said parish property, and that the balance then remain- 
ing due for certain alterations and repairs in the parish church 
might be paid as soon as it conveniently could be, after payment 
of the costs of the petition, out of the rents of the property. 
By an order, dated, the 7th of June, 1847, made on the petition, 
it was declared, that the rents arising from the property were 
applicable in the first instance to repair the parish church, and 
to other purposes to which church rates were by law applicable. 
And it being suggested, that the rents of the parish living or 
farm produced more than was required for the said purposes, it 
was referred to the Master to approve of a proper scheme for the 
future application of the said surplus rents for the benefit of the 
parish ; and also, if necessary, to approve of trustees or a trus- 
tee. And the Court ordered the application of the sur- 
[*199] plus rents in the payment of the balence due for the *al- 
terations and repairs of the church, and for the costs, 
as prayed by the petition. 

The Master by his report, dated the 6th of August, 1848, 

found that, after providing for the repairs of the church, and for 

other purposes to which church rates are by law applicable, there 

would be an average annual surplus of the rents of the property 

of 12 1 155. ; and that the petitioners had proposed as a scheme 

for the future application of such surplus, after the payments 

directed by the order, that the same should be applied by the 

vicar and the churchwardens for the time being in the education 

of the poor children of the parish in their discretion ; and the 

Master approved of such scheme. 

( 

Before the confirmation of the Master's report, a cross-petition 
was presented by Thomas Dickin a churchwarden, and two 
other persons, who were parishioners of Loppington, complain- 
ing that the report did not make any provision for the repair 
of the steeple of the church, which required (as they alleged) 
an outlay of lOOZ. ; that the building which would be used for 
the proposed school, was at a very inconvenient distance from 
the residence of many of the poor families of the parish ; that 
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the amount of the surplus income was incorrectly stated in the 
evidence before the Master ; that the rental of the property was 
84t 155. a year, subject to a chief rent of 155. 7d. ; that the 
original petition had been presented without any parish meeting 
having been previously called to sanction it, and without the 
knowledge of the inhabitants ; and that, upon the proceeding 
having been accidentally discovered, a vestry-meeting was called, 
at which it was resolved, that the application of the charity 
funds according to the scheme should be opposed ; and 
the petitioners prayed, *that a proper provision might [*200] 
be made for the substantial repair of the steeple of the 
church out of the income of the property ; and that it might be 
referred back to the Master to ascertain and state the particulars 
of the ordinary annual expenditure for the repairs of the church, 
and to approve of the scheme for the application of the surplus 
annual income (after providing for the repair of the steeple, the 
sum remaining unpaid and provided for by the order, and the 
costs, and the ordinary annual repairs to the property and the 
church,) to the benefit of the parish, so far as possible to give 
all the poor inhabitants of such parish the benefit thereof. 

The petitioner Thomas Dickin had been appointed churchwar- 
den in the place of a retiring churchwarden after the original 
order, and had not been a party to the proceedings. 



The Solicitor- Oeneral and Mr. Cankrien, for the original peti- 
tioners, in support of the petition to confirm the Master's report, 
and for the same parties as respondents to the cross-petition, con- 
tended, that the petition of Dickin and his co-parishioners was 
irregular, — ^the parish was represented by the Attorney-General, 
and the parishioners were not entitled to intervene. The church- 
wardens were served with the petition, and might have appear- 
ed on the proceedings. The churchwardens were in the nature 
of a corporation ; and it was not necessary that each individual 
should be served on every change of the persons filling the 
office. They submitted that the cross-petition ought to be dis- 
missed with costs. 

Vol. Vnt 24 
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Mr. Wood and Mr. diaries Hall, for the petitioners in the 
coss-petition, argued, that they were entitled to intervene 
[*201] *in a case in which it was shown by the affidavits that 
the facts had not been properly brought before the Mas- 
ter, and where therefore the Court was about to proceed upon a 
report founded on imperfecct information ; and that the case 
should be referred back to the Master upon the fiicts stated in 
the cross-petition. 

Mr, Wrai/, for the Attorney-General. 

Nov. 24^. — ^Vice-Chancellor : — This case came before me 
npon a petition under Sir Samuel Eomilly's Act ; and by an 
order of the 7th of June, 1847, the Court declared, that the 
Tents arising from the property situate in and belonging to the 
parish of Loppington, in the county of Salop, called the parish 
living or farm, are applicable in the first instance to repair the 
parish church, and to other purposes to which church rates are 
by law applicable ; and it having been suggested, that the rents 
of the parish living or farm produce more than is required for 
the above purposes, it was ordered, that it be referred to the 
master to appoint a scheme for the future application of the 
surplus rents for the benefit of the parish ; and the Master, if 
necessary, was to approve of trustees of the property, and certain 
expenses, previously incurred in the years 1840 and 1841, were 
to be paid out of the rents of the parish estate. 

I have no recollection whatever of the case at the original 
hearing ; and it is not for the purpose of questioning the pro- 
priety of the order, that I make the observation, that the 
question now before me must be tried upon the assumption that 
the order is right The Attorney-General and the 
[*202] churchwardens and overseers of *the parish of Lop- 
pington were respondents to the petition and parties to 
the order. 

The Master, by his report of the 8th of August, 1848, finds 
that the origin of the title of the parish to the property is un- 
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known ; but that the rents have been received by the church- 
wardens for the time being, and applied by them in repairs of 
the church and other parochial purposes, not including the re- 
Master to approve of a scheme for the future application of the 
lief of the poor ; and that the surplus has been sometimes, and 
especially in late years, paid by the churchwardens to the over- 
seers of the poor for the relief of the poor, a practice to which 
it appears some of the parishioners object. 

It appears, I think, that no church rate was ever made in the 
parish of Loppington. 

The Master, upon a state of facts and evidence before him, 
finds, that lOL should be set apart for repairs of the church, and 
SOL for other parish purposes, not including relief of the poor, 
(I suppose that means the purposes to which parish rates are by 
law applicable ;) and he finds, that 8t a year should be set apart 
for the outgoings of the farm itself; and that the surplus rents, 
being nearly 16Z., should be applied by the vicar and church- 
wardens for the time being in the education of poor children in 
their discretion. The parties to the original petition presented 
their petition, praying the confirmation of the Master's report, 
and served it upon the churchwardens and overseers. A cross- 
petition has also been presented by one of the new churchwar- 
dens and two parishioners, being different persons from the 
churchwardens at the time of the petition, objecting to the con- 
firmation of the Master's report The objection taken by the 
petitioners is, first, that the rental of the estate is more 
than the Muster supposed it to be. ^This, I think, was [*203] 
an error arising from insufficient information, and I lay 
that out of the case. Tlie remaining objections which deserve 
consideration are, — first, that the steeple requires a large present 
outlay ; secondly, that the annual sum of 101 is nor. sufficient 
for the repairs of the church ; and thirdly, thai the ap[)lication 
of the surplus is left to the discretion of the vicar and church- 
wardens for the purposes of education. The last objection ap- 
pears to be founded upon the assumption that the surplus will 
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(for the present at least) be paid to a given schoolmaster resid- 
ing in a part of the parish which the petitioners think objection- 
able. 

The original petitioners have not objected to the merits of the 
Beveral points made by the cross-petition being gone into ; but 
they have insisted (with the laudable purpose of protecting the 
charity against costs,) that the petition is irregular and unneces- 
sary : — irregular, (amongst other reasons,) because the co-peti- 
tioners, with Dickin the present churchwarden, have no right to 
intervene ; and unnecessary, because it was said, that Dickin 
might, as respondent to the petition to confirm the report, in his 
character of churchwarden, have obtained the same benefit as 
upon the petition. 

It is with regret, that I cannot accede to the latter objection. 
It happened from an oversight on the part of thes olicitor, who, 
during the early stages of the inquiry before the Master, represen- 
ted the churchwardens, that upon the appointment of a new 
churchwarden he omitted to obtain an authority to act for him, 
or to give him notice of the proceedings. The churchwardens, 
having been parties to the order of reference, ought to have 

been served with warrants, which has not been done since 
[*204] Dickin came into office ;(a) and, however *indulgent the 

Court may be in getting over mere matters of form in 

(a) In Attorney- General v. Barker^ 25th June, 1844, the order was made to pro- 
ride for brining the successiye churchwardens before the Ck)urt, in the following 
form: — 

" And, by consent of tlie Attorney-General and relator, it is ordered, that John 
Tomkinson, George, Thomas Williams, and John Twiss, the present churchwardens 
of the church of Northwich, in, &c., they appearing by their counsel and consenting 
thereto, and also the churchwardens for tlie time being of tlie said chapelry and 
church, be at liberty to attend the said Master in the inquiries and. accounts hereby 
directed to be made and taken, notwithstanding they the said churchwardens shall 
not have been parties to this suit: And this Court doth declare that the present and 
future churchwardens are to be entitled to one bill of costs only of the future pro- 
ceedings in this suit and their attendances therein : And it is ordered, that the ap- 
pointment of new churchwardens from time to time be verified by affidavit^ to bo 
lodged in the said Master's office."— Reg. Lib. A., 1843, fol. 1801. 
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proceedings concerning charities, I cannot hold that the church- 
warden was considering the cross-petition necessary, where the 
object of that proceeding was to oppose the confirmation of the 
report, upon grounds not appearing upon the report, nor brought 
before the Master. 

Upon the ground of form, (without laying down any general 
rule) I think that the co-petitioners with Dickin cannot properly 
intervene in these proceedings in the absence of their co peti- 
tioner Dickin and if that be so, they are wrong in being co-pe- 
titioners with him. In the case of the death of Dickin, or of 
his ceasing to be churchwarden pending the proceedings, the 
next churchwardens might refuse to go on with them ; and in 
that case the two other petitioners would stand alone. But as 
it is very desirable that no further expense or delay should be 
incurred in this matter, I will give the petitioners in the cross- 
petition the option of having their petition dismissed with costs, 
upon the ground of irregularity, or of amending it by striking 
cut the names of the co-petitioners with Dickin, they, the 
*co-petitioner8, submitting to any order as to costs which [*205] 
the Court may make. 

[Mr. Woodj for the petitioners, elected to amend the cross- 
petition, as suggested by the Court.] 

The question then will be, what is the proper order to be 
made upon the petition. Upon the evidence now before me, 
provision must be made or an inquiry directed as to the present 
repairs of the steeple. As to the discretion given to the vicar, 
I cannot object to the report upon the ground that the vicar for 
the time being has a voice in determining the application of a 
fund given for the education of the poor. With respect to the 
locality of the school, it would perhaps, in an extensive agri- 
cultural parish, as this appears to be, be difficult to fix upon 
any available site, where the inconvenience of distance would 
not more or less place some of the parishioners under com- 
parative disadvantage. Nothing c^n be done in such a case ex- 
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cept to consult the interests of the majority, within the means 
of the charity. The petitioners in the cross-petition do not 
suggest any specific place. Where the fund is so small, as it is 
in the present case, there is no course left open to the Court, 
except that of leaving a discretion in those whose position is a 
guarantee for its beneficial exercise, and to see that the fund is 
not wasted in unnecessary litigation. 

As to the general scheme for the application of the fund, I 
scarcely see any course open in this case except that which in 
principle the Master has adopted, namely, to set apart sums for 
the specific purposes to which the fund is applicable, and 
which precede the ultimate disposition, so as to arrive at a given 
surplus, which may, prima facie, be applied to the 
[*206] purpose of *education. The difficulty is in providing 
for the case of the whole fund, or more than is set apart, 
being required for any of the purposes preceding that of educa- 
tion, without coming to this Court to permit a departure from 
the scheme ; and I should be glad, if counsel will consider, 
whether (the funds being so small, as in this case they are) a 
clause may not be added to the scheme, empowering the vicar 
and churchwardens, with the approbation of the Attorney- 
General, from time to time to apply the whole or any part of 
the surplus which the scheme devotes to education, to all or 
any of the antecedent purposes to which the rental is appropri- 
ated by the scheme.(a) 

(a) The order was afterwards settled in the following fcrm : — 
"And that, after all the aforesaid payments^ they the said church wardens and 
overseer, and their successors, do pay over the said surplus rents into the liands of 
the vicar and churchwardens of the said parish for the time being, to be applied by 
tlicm in the education of the poor children of the said parish in their discretion, ac- 
cording to the scliemc approved of by tiie said Master ; but this order, nevertheless, 
to be witliout prejudice to the rigitt and duty of the said churchwardens and over- 
seers to retain in their hands the whole or part of the aforesaid surplus in any year 
or years, in case it shall appear to them, or the mnjority of them, and also to the 
vicar of tl»e said parish for the time being, tiiat the whole of such surplus or part 
of such surplus, as the case may be, is absolutely required for pnyment of the re- 
pairs of the said house and buildings, or of the repairs of tlie stiid parish church, or 
of the other charges which would be properly payable out of church rates.** 
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Dec, 1 ^tk — Refer it back to the Master to inquire and state whether any and what 
sum will be proper to be allowed for the repairs of the steeple of the church. Reserve 
the costs of all parties of both petitions until after the Master shall have made his re- 
port 



1850 : Jan. 12ih anl IQth, — The Master, by his report found 
that the repairs required to be made in the steeple 
were of a trifling character, *and that the sum of lOt [*207] 
would be proper to be allowed for that purpose. 

The Vice-Chancellor said, that Dickin the churchwarden, 
the petitioner in the cross-petition, was entitled to have the case 
considered as if the proceedings that had been -taken to bring 
him before the Court, to make him a party, had been regularly 
taken ; and that, if there had been no contest as to the sum 
necessary for the repairs of the steeple, he would have been en- 
titled to his costs out of the estate ; but, there having been a 
contest as to the repairs of the steeple, by which extra costs had 
been occasioned, the question was, whether the Court was bound 
to say, that, because Dickin was in a sense a trustee, he was 
justified in putting the estate to the expense of that contest 
He could not treat the evidence before him as affording a reason 
for that contest ; and the exception, therefore, as to the costs of 
the petitioner Dickin must be, that he must be charged with so 
much of the costs as had been occasioned by his claiming or 
contending that lOOt should be allowed for the repairs of the 
steepla 
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[*208] *GlRDLESTONE V. CrEED. 

1849 : Doa 8th and 10th. ^ 

Where, in the admioistration of an estate nnder a will, a question arises between 
specific or pecuniary legatees and the parties taking the residue, as to what Ui 
comprised in a gift of a specific portion of the property, the specific or pocuniary 
legatees are not therefore necessary parties to a suit for the administration of the 
estate. 
Id a suit for the administration of a trust, where the parties beneficially interested 
are before the Court, the trustees, although plaintiffs, ought not to enter into evi- 
dence as to facts relating to or showing the respective rights of the cestuis que 
trust 

Algerina Bell, by her will, dated in 18-46, gave 1500?. to 
be divided equally amongst the children of her late sister Lucy 
Allen and 1500t to her sister Ann Creed for her life, the same 
to be divided equally at her death amongst her children ; and - 
the testatrix directed that the property she had received by the 
death of Mrs. Brown of Godstone, should be divided into three 
equal parts ; and two parts thereof she bequeathed to the child- 
ren of her sister Lucy Allen, and the other to her sister Ann 
Creed for her life, and to her children after her death. And, if 
anything should remain after paying her legacies and all neces- 
sary expenses, the testatrix bequeathed it to the fund for build- 
ing and endowing a church at Stow Bridge, in the parish of 
Stow Bardolph, Norfolk ; but as that bequest might be made 
void by the mortmain-law, the testatrix made her sister Ann 
Creed her residuary legatee. 

The bill was filed by the executors and trustees, stating that 
funds had been collected by the testatrix in her lifetime and set 
apart for building the church mentioned in her will ; and that 
part of such moneys had been invested in Consols in the names 
of the testatrix and the plaintiff Girdlestone, and the other part 
deposited in the savings' bank ; that the testatrix had in her 
lifetime, as one of the next of kin of Lucy Brown,(a) received 

(a) See Say v. Oreed^ 5 Hare, 680. 
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about 21002L on account of her distributiye share ; and that she 
was, at the time of her death, entitled to other moneys on the 
same account ; and that Ann Greed, the sister of the testatrix, 
insisted, that the bequest of the property she "had re- 
ceived by the death *of Mrs. Brown," extended only [*209] 
to that which she had actually received; whilst the 
children of Ann Creed and Lucy Allen insisted, that the bequest 
included all the property which the testatrix had become pos- 
sessed of or entitled to as one of the next of kin of Lucy Brown. 

The bill prayed, that the trusts of the Consols and the money 
in the savings' bank, and of the will, might be performed under 
the direction of the Court ; and that the residue of the estate, 
or any part of it, if legally applicable to the purpose for which 
it was bequeathed, might be so applied, or if not, might be paid 
to Ann Creed. 

The children of Ann Creed and Lucy Allen were made de- 
fendants. 



Mr. Walpok, Mr. Fleming^ and Mr. JSddis appeared for the 
plaintifis and some of the defendants ; and Mr. Wray^ for the At- 
torney-General. 

Mr. ^2^ and Mr. Sdioyn, for the defendant Ann Creed, objected, 
that the expense of the suit ought not to have been increased 
by making the children of the sisters parties. The allegation, 
that the defendants, Mrs. Creed on the one hand, and the chil- 
dren on the other, disputed between the extent of a particu- 
lar bequest, according to the determination of which the specific 
gift or the residue might be more or less, was no justification for 
making the children, who were mere specific or pecuniary lega- 
tees, parties in addition to the residuary legatee. They objected 
also, that costs had been unnecessarily incurred by the plaintiff, 
the executors and trustees, in going into evidence in the cause 
for the purpose of showing that the Amd, which was al- 

VoL. Vm. 26 
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[*210] leged *to have been collected for the purpose of building 
the church, did not belong to the estate of the testatrix. 

The Vicb-Chancbllob allowed the objections on both points. 
He held, that the legatees were not necessary parties, notwith- 
standing the dispute as to the extent of the specific and residu- 
aiy bequests ; and that the trustees, their cestui que trusts being 
before the Court) had unnecessarily gone into eyidenoe.(a) 

The Court reserved the question by whom the costs occa- 
sioned by making the legatees parties and by going into evi- 
dence should be paid. 



Baker v. Bayldon. 

1848: Nov. 10th. 

Tb6 children of a married womau, a defendant in a suit fbr the adminiabrstioa of an 
estate in which she was interested, are not entitled to a settlement oat of their 
mother's share of the fhnd which is recoyered in the cause after her death, al- 
though the mother died without putting in her answer in the causey and therefixe 
without any opportunity of claiming her equity to a settlement 

The bill was filed on the 28th of January, 1846, by one of 
the next of kin of an intestate, against the administrator and the 
other next ofkin , for the administration of the estate. Jane, the 
wife of Frederick Addey, was one of the next of kin, and in that 
character was (with her husband) made a defendant Mrs. Ad- 
dey died on the 28th of February, before putting in her answer, 
leaving an in&nt child. The cause proceeded, and Frederick Ad- 
dey, the husband, was brought before the Court as the administra- 
tor of his yrife, by supplemental bill. On further directions a sum 
of stock was carried to a separate account, intituled '^ The share 
of the late defendant^ Jane Addey." The husband and 
£*211] ^administrator then presented his petition for payment of 
the fund to himself. 

(a) The same point as to evidence in such a case, was decided in Riwland ▼. ifor- 
(font 6 Hare, 472. 
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Mr. Lead^ for the petition, in support of the absolute title of 
the administrator, as against any claim on the part of the chil* 
dren, cited Dt Ja Oarde v. Lempriere,{a) in which Lord Langdale 
held, that, where the wife died even after the decree in the cause, 
the children were not entitied to a settiement out of their moth- 
er's share of the fund. He contended, that the right was per- 
sonal to the wife ; and that, the wife not having claimed any set- 
tiement, the children were not entitled to it : Lloyd v. Wtl- 
liams,{b) Murray v. Lord Mtbankj{c) Fenner v. Tayhr.{d) 

Mr. Bird^ for the in&nt child of Mrs. Addey, claimed a settle- 
ment of the fund. He submitted that the right of the wife to a 
settlement in equity arose on the filing of the bill, and contin- 
ued until the distribution of the estate. In Steinmetz y. Halthin,{e) 
Sir John Leach distinctiy affirmed the proposition, that, upon the 
death of the wife after the filing of the bill and without waiv- 
ing her equity to a settlement, that equity attached to the chil- 
dren, who would have been objects of the settlement : Lloyd v. 
Masan,{f) Murray v. Lord Elihartk.{g) The distinction between 
Steinmetz v. HaJthin and De la Garde v. Lemprisre^ in which Lord 
Langdale had considered the point, and expressed a different 
opinion, was, that in the latter case the wife had put in her an- 
swer, and had not made any claim to a settlement by 
her answer. The Court might in that case not *unrea- [*212] 
sonably consider, that the wife had, as far as Ae pro- 
ceedings had given her the opportunity of doing so, waived her 
right to a settiement. In the present case, the wife had not 
lived to put in her answer, she had not, therefore, had any op- 
portunity of making an express claim for a settlement, stiK less 
had she waived it; and the Court, in now dealing with the pro- 
perty, would administer it in the manner which would have been 
most fevorable to the wife, by giving that settlement, which up 
to the time of her deatii, she was entitled to claim, and neither 

(a) 6 Beav. 344. (5) 1 MadiL 450. («) 10 Vee. 88. 

(d) % RoHfl. k Uj, 190. (i) 1 GH. ft Jam. 64. (/) 5 Hare, 149. 

(g) IS Yea. 1. 
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expreesly nor by implication had done anything to waive or de- 
feat 



Yice-Chancsllob : — ^The question is, what is meant by the 
wife's equity to a settlement If the principle of the Court be, 
that, the moment the marriage takes place, the Court considers 
the property of the wife to be subject to a right to a settlement, 
the terms of which are afterwards to be decided, that is one 
thing ; but it is a perfectly different thing, if the principle be no 
more then this, that the Court gives the wife the option of hav- 
ing a portion of her property, which is recovered by the aid of 
the Court, settled for her benefit If the property was, upon the 
marriage, inmiediately subjected in equity to the right to a set- 
tlement on the wife, the property must thenceforth be treated as 
settled ; it could not be a matter of importance, whether it was 
or was not the subject of a suit, nor could the trustee have the 
power, as against his own cestuis que trusty to say, that he would 
destroy their rights by paying the fand to the husband. In the 

case of Stdnmelz v. JBaJtkinj{a) Sir John Leach distinctly 
* [*218] *says, that the right is personal to the wife ; that, if she 

chooses to daim it, the children have the benefit of the 
provision ; and that she may, at the last moment before the set- 
tlement is made, appear in the Court to waive it That appears 
to me to affirm the proposition, that the equity of the wife is not 
an actual interest, but is a mere right given to her if she thinks 
fit to claim it It is an equity which does not arise until the 
husband or some person claiming under him applies for the fund ; 
and the Court then inquires of the wife, whether she is wilhng 
to forego the equity which the Court gives her. This is clearly 
the view of the right of the wife, and of the consequence of that 
right to the children, which was entertained by Sir Thomas 
Plumer upon his examination of the cases in Lloyd v. WU- 
liamSfipi) and the decisions of Lord Langdale,(6) so &r as the case 
before him goes, affirms the same principle. 

Order for payment of the fund to the petitioner. 

(o) 1 GL & Jam. 64, 66. (J) i MadcL 460. 

(c) De la Garde y. Lempriere^ 6 Beav. 844. 
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*WiNTHROP V. Murray. [*214] 

1850: Jan. 23rd and 25th. 

The defendant) a creditor, agreed that judgment should not be entered up against 
the plaintifll hia debtor, upon a warrant of attorney, unless de&ult should 
be made ui the payment of the premiums of a policy of life insurance, which 
was effected to secure the debt; and that payment of the debt should not 
be required so long as the policy was kept on foot The plaintiff permitted the 
time ibr payment of the premium to expire^ and four days afterwards the defend- 
ant paid the premium, and procured the policy to be reviyed. The Court refhsed 
to relieye the plaintiff against the consequence of his default in payment of the 
premium, and dismissed a bill brought by him to restrain the defendant flx>m su- 
ing out execution against the plaintiff on the judgment. 

The chief object of the suit was, to restrain the defendant 
Murray fix>m suing out execution on a- warrant of attorney 
given by the plaintiff to Murray by way of security for a debt 
upon an agreement that judgment was not to be entered up un- 
1688 de&idt should be made in payment of the premiuma on a 
policy of life-insurance in the Hand-in-Hand Insurance office ; 
and that, so long as the policy should be kept on foot, pajnnent 
of the debt should not be required. It was provided by the 
contract, that if the plaintiff should omit to pay the premium 
for ten days after it became due, the defendant Murray should 
be at liberty to make such payment, and recover the sum so paid 
as against the plaintiff. The premium was payable on the 24th 
of JunC) and ^e notice was sent by the office to the defendant 
Murray, by whom the insurance had been effected, and it did 
not appear to have been conmiunicated by him to the plaintiff. 
The thirty days allowed by the insurance office for the payment 
beyond the 24th of June, the date on which the premium be- 
came due, expired on the 28rd of July. On the 27th of July, 
Murray (who was one of the directors of the insurance office) 
found that the premium, which was due on the 24th of June, 
had not been paid ; and he then procured the office to accept 
the payment of the premium by himself, and thus to revive the 
policy, notwithstanding the four days delay which had occurred 
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The defendant Murray then proceeded to enforce the warrant 
of attorney. 

The Solicitor' General and Mr. Mderton, for the plaintiff 

[*215] *Mr. W. W. OoopeTj for defendants in the same in- 
terests. 

Mr. Wood and Mr. Qlasse^ for the defendant Murray. 

Mr. H. E. C. Jones, for other defendants. 

Doe d. PiUman v. Sutixm^{a) was cited in support of the 
bill. 



Jan, 25tA. — The Vice-Chancellor, after adverting to the 
cases in which the Court had refused to relieve against breaches of 
covenant, said, that, if the object of the contract was, that the de- 
fendant Murray should be protected by an uninterrupted insur- 
ance, (as he was of opinion that it was,) the Court would not relieve 
against a breach of that contract. The question then was, whe- 
ther Mr. Murray had had, according to the terms of the con- 
tract, such iminterrupted protection by the continued preser- 
vation of the interest in the policy. It appeared, that four days 
had elapsed after the time for payment of the premium had ex- 
pired, and during which time the Insurance Company was under 
no obligation to continue the policy on foot. Mr. Murray was 
not bound to continue the plaintiff as his debtor under the con- 
tract, any longer than the plaintiff protected him by keeping up 
the policy. When this had ceased to be done, tlie defendant 
was at liberty to sue out execution. Had the defendant lost 
this right by paying the premium himself, and procuring the 
policy to be revived ? He was of opinion that he had not ; 
and that the circumstance, that the defendant was a director of 
the Insurance Company, did not alter the case. 

Bill dismissed, with costs. 

(a) 9 Osr. & Paj. 706. 
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*DoBSON V. Land. [*216] 

I860: March 20tli and 2nh. 

A mortgagee of houses, who ia not by express contract with the mortgagor entitled 
to insure the premises against fire at the mortgagor's expense, nor to require the 
mortgagor so to insure them, is not entitled to add to his mortgage debt, and 
charge upon the property, the premiums which he may pay for such an insurance 
effected by him without the priyifcy of the mortgagor. 

Distinction between the cases of mortgagees and trustees in the ordinaiy sense. 

The principle upon which the Court restrains persons filling a fiduciary character 
from having any dealings for their own benefit^ does not necessarily apply to the 
case of mortgagor and mortgagee. 

A FoBEOLOSUiiE suit, brought by mortgagees in possession of 
the mortgaged property, which consisted of dwelling-houses, 
warehouses, mills, and machinery. The decree at the hearing 
directed the accounts to be taken. The mortgagees claimed, 
before the Master, to be allowed the amount of premiums, which 
they had paid for the insurance of the premises against fire. 
The Master allowed a portion of the sums thus claimed, con- 
sidering that the charge had been authorized by a provision in 
one of the deeds, imder which part of the mortgage money was 
advanced. Exceptions were taken both by the mortgagors and 
mortgagees. The question was argued partly on the form of 
the securily, one of the deeds containing a covenant for the in- 
surance of the premises by the mortgagors, in the joint names 
of the mortgagors and mortgagees, and providing, that, if the 
mortgagees should pay the premiums, they might add the same 
to the moneys secured by the mortgage. It did not, however, 
appear, that the insurance had been made in pursuance of the 
covenant, or continued in conformity with the provisions of the 
deed ; and the decision, therefore, depended on the abstract right 
of a mortgagee of buildings to insure and add the premiums to 
his mortgage debt, in the absence of any special provision on 
the subject. 

The case was argued by the SolicUor- Oeneral and Mr. Batten, 
for the parties entitled to the equity of redemption. 
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Mr. Kenyon Parker and Mr. Hardy ^ for the mortgagees ; and 

Mr. Wood, Mr. Shee and Mr. TorrianOy for other parties. 

[*217] *0n the part of the mortgagees it was argued, that 
the powers of a mortgagee in possession were, for 
most if not all purposes, the same as those of the owner. He 
was in fact the legal owner ; and although his ownership was, 
until foreclosure, liable to be terminated in equity by redemp- 
tion, yet the redemption was only permitted against him upon 
the repayment of all which he had properly or prudently ex- 
pended — ^the cost of repairs — ^the amount of fines on the renew- 
al of leases — ^building or rebuilding premises required for the 
use or enjoyment of the property. The mortgagee in posses- 
sion was liable for neglect and default. The mortgagee, in the 
view of a Court of equity, was a trustee for the mortgagor ; he 
was accountable for all the profit or advantage which he made 
firom the estate ; he could not renew a lease for his own benefit^ 
or retain any property or title which he acquired exclusively by 
means of his possession of the mortgaged property. He had no 
insurable interest in the property, except that which arose firom 
his character of mortgage creditor, and any insurance which he 
effected would be referred to that character ; and, as such trustee 
and mortgagee, he would be accountable to the mortgagor for 
the moneys which he might recover in respect of such insur- 
ance: — Davis V. Dendy^{a) Qvuirrdl v. Be(^brd^{b) Hardy y. 
Iteeves,{c) Sandon v. Hooper,{d) Hughes v. WiUiams,{e) Godfrey 
V. TF<ztoon,(/) Wragg v. Denham^ig) Bussell v. JShmthies,{h) 
Dryden v. Frost,{i) DetHUn v. Qaiej{k) Oiddings v. CHd- 
dings,{l) Wdb v. Lugar^{m) Ex parte AndrewSy{n) Baldwia v. 

(a) 3 Madd. HO. (&) I Madd. 260. (c) 4 Yea 466. 

(<0 6 Beav. 246. («) 12 Tea 493. {J) 3 Atk. 61t. 

(^) 2 T. A 0. Ill (A) 1 Anst 96. (*) 3 My. k Cr. 6t0. 

(*) •? Vea. 683. (2) 3 Bun. 241. (m) 2 T. A C. 24t. 
(n) 2 Rose, 410. 



A 
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Banister^{d) ^PhUMps v. Eastwood^ib) Holland v. [*218] 
Srmth,(c) 

For the parties entitled to the equity of redemption it was 
ai^ed, that there was no right in a mortgagee to charge his 
mortgagor with the expense of insurance ; that such a right was 
not implied in the contract between them ; that if a mortgagee 
insured against fire, and the premises were destroyed by fire, he 
would be under no obligation to lay out the money recovered 
firom the insurance office in rebuilding the premises ; nor would 
he be bound to bring into account the money which he so re- 
covered, in exoneration of his mortgage. It was clear, therefore, 
that the insurance of the mortgagee was made for his own 
benefit, and must be at his own cost : as it was not for die 
benefit) neither should it be at the cost, of the mortgagor. 
The insurance by a mortgagee in possession was, in effect, no 
more than the insurance by a tenant, the expense of which he 
could not require repayment of by his landlord, or an insurance 
by a landlord, which he could not charge against his tenant : 
Leith V. Irvine^id) Brown v. Quilier,{e) Hare v. Orove8j{/) HoU* 
zapffd V. Bakerj(g) Leeds v. Cheetham.{h) 



March 27th. — ^Vick-Chancellob : — ^In the absence of the poli- 
cies of assurance, which have not been produced either in the 
Master's office or before me, the question raised by the fifi^h of 
the defendants' exceptions to the Master's report is this : 
*Whether, if a mortgagee of houses, not entitled by ex- [*219] 
press contract with the mortgagor to insure the premises 
against fire at the mortgagor's expense, nor entitled to require 
the mortgagor to insure them against fire, thinks proper, with- 
out the privity of the mortgagor, to insure the premises against 
fire — ^whether in such a case the mortgagee is entitled, as a mat- 
ter of course, to add the premiums of the policy to his mort- 
gage debt, and charge them upon the mortgaged premises. 

(a) 3 P. Wm& 261, n. (6) L. ft Goold, 2*70, 289— Per Sir K Sugden, L. 

(c) 6 Eflp. 11. (d) 1 Mj. A; K. 211. (e) AmbL 619. 

(/) 3 Anst 687. (jg) 18 Yes. 116. (h) I Sim. 146. 

Vol. Vni. 26 
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In the case before me the mortgagee was entitled bj contract, 
in certain events, to charge the mortgaged premises with the pre- 
miums of an insurance against fire ; but as the policies have not 
been produced, I am not at present in a condition to determine 
whether the insurance he effected is within the terms of his con- 
tract ; and I am therefore compelled at present to try the ques- 
tion in an abstract form. 

In the absence of authority I certainly think the decision ought 
to be against the right of the mortgagee to make such a charge. 
It was admitted in argument, that^ if the mortgagee had a right 
to make this charge, the mortgagor must have had a correspond- 
ing right to require that the sum payable on the policy in case 
the property had been destroyed by fire should be laid out in 
restoring the premises, and the question was argued upon that 
veiw of the case. 

The argument was, that the mortgagee was a trustee for the 
mortgagor, and that he had no insurable interest in the property, 
except that which the mortgage gave him ; and upon these prem- 
ises the conclusion was rested, that whatever he did as mortgagee 
must enure to the benefit of the mortgagor, subject to the payment 
of the mortgage-money. In the absence of authority, I 
[*220] am not ^prepared to adopt that conclusion- I may ob- 
serve, that I do not see how the question could be affec- 
ted by the circumstance that the mortgagee was in possession. 

Now, that a mortgagee is in some sense a trustee for the mort- 
gagor, may be admitted ; for every person in whom the legal 
estate is vested, with a beneficial interest for another person, in 
a sense, is a trustee for that person. In some sense a mortgagee 
is in a worse position than a trustee, for a trustee in an ordinary 
case is not liable to a decree for wilful default, unless a special 
case be proved against him ; whereas such a decree is merely of 
course as against a mortgagee in possession. On the other hand, 
a trustee can never make a benefit to himself by any dealing 
with the trust property ; but if a second mortgagee should buy 
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in the first mortgage for half its amount^ or even obtain an as- 
signment without consideration &om the first mortgagee, I can 
have no doubt he would be entitled to charge the mortgagor 
with the full amount of the first mortgage in addition to his own. 
and other cases of a like kind might be put This destroys the 
integrity of the proposition contended for by the mortgagee ; and 
I confess I have great dif&culty in seeing why a mortgagee 
should not) as between himself and the mortgagor only, be al- 
lowed to make any contract he pleases, collateral to and not 
affecting the mortgaged premises. Just as a lessor or lessee may 
insure the leasehold property against fire, without giving the 
other any interest in the policy. Questions may arise with the 
insurance offices, but that is foreign to the matter in hand. 

Two cases however were cited, which, it is said, were author- 
ities in support of the claim of the mortgagee. These 
cases were Ex parte Andrews^ in the Matter of *JEfmmettj{a) [*221] 
and Baldwin v. Banister,{h) With respect to the former 
Sir John Leach certainly, in the first part of his judgment^ uses 
expressions favorable to the claim of the mortgagee ; but ulti- 
mately he declines deciding the case upon that ground, and rests 
his judgment upon the ground of trust And upon looking at 
the case, it will be found that the transaction was, in form, a 
trust and not a mortgage. The other case is, I admit, more 
difficult to be got over. It might be distinguished from the pres- 
ent case, upon the ground that the transaction in question was 
a dealing with the mortgage property itself. But I do not think 
that is a distinction in principle. The case is very shortly 
stated ; and no light is thrown upon it by the Begistrar's Book, 
to which I have referred. Neither the arguments of counsel nor 
the judgment of the Court appear. I cannot deny that I con- 
sider that case an authority adverse to my own veiws ; but I 
cannot follow it, without deciding, in efiect^ that a mortgagee is 
to all intents and purposes a trustee for the mortgagor, and sub- 
ject to the same rules by which the Court restrains persons fil- 

(o) S Boie, 410. (p) 8 P. Wms. 861, n. (a) 
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ling a fiduciary character from having any dealings for their own 
benefit The principle upon which that doctrine ia founded does 
notapply to the case of mortgagor and mortgagee ; and I have 
already shown that it is not so applied by the Court 



The case was referred back to the Master, without any order 
being made on the exception on this point 



[*222] *Reynell v. Sprye. 

Sprye v. Reynell, 

1849: April 24tb, 26th, 27tb, 28th, and 30th; ICay 1st, 2Dd, 3rd, 4tli, 6th, 22d, 
23d, 24th, 25th, and 26th; Nov. 6th. 

The defendant became acquainted with the &ct, that, under tlie will of a relation of 
the plahitur, an estate vested in trustees was settled (after a subsisting life estate, 
and upon the fiulure of issue of the tenant for life, who had then no issue,) to the 
plaintiff fbr lifa^ with remainder to his issue in tail, with remainders over, and aa 
ultimate remainder to the plahitiff 's brother (then deceased) and his heirs and as* 
Bigns; the defendant having communicated to the plaintiff (who was then sup- 
posed to be, and was in fact^ the heir-at-law of his brother,) the existence of such 
a will, in a long correspondence produced an impression on the mind of the plain- 
till! contrary to the true facts, that the plaintiff's interests under the will were 
precarious ; that they were endangered by the conduct of the trustees and tenant 
tax life^ and could not be established without difficulty, delay, and litigation; and 
the defendant obtained a conveyance of a moiety of the estate fhim the plaintif!| 
the defendant indemnifying the plaintiff against the costs of recovering the pro- 
perty. The Court set aside the conveyance; and hdd^ that it was not an objec- 
tion to this relief that the plaintiff had, throughout, the means, equally with the 
defendant, of knowing what his rights were, and of obtaining competent advice 
respecting them. 

A plaintiff may be entitled to relief from a contract or conveyance on the ground 
of ignorance and mistake, although the defendant with whom he dealt, and against 
whom relief is souglit, was also in ignorance and under mistake, — the contract or 
conveyance not being made upon the principle of compromising doubtful rightB.[l] 

(1) Where one party makes a misrepresentation of fact, upon the fiuth of which 
the other acts, it is immaterial, in a Court of Equity, whether he knew of its false- 
hood or made the assertion without knowing whether it was true or fidse. Harding 
V. RamdaU^ 3 Maine R. 332. As a general rule a purchaser need not declare any 
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Where a oonyeyance of a moiety of an estate was made by A. to B., upon a repre- 
sentation first made to A. by 6., that such moiety was to be the remuneration of 
the lawyer for reoovering the estate, and, upon a subsequent representation, that 
such moieby had been made over to him, B. ; the circumstance that such repre- 
sentations as to the remuneration for professional services, and as to the transfer 
to B., were untrue, was held to be a ground for setting aside the oonveyance. 

Where property is in the hands of trustees for the parties entitled to it, and there is 
no adverse daim after the deatli of the parties in possession, — a communication 
to one of the cestui que trust in remainder of his interest in the property, is not 
a oonsideration upon which a conveyance of a portion of the property can be 
sustained, as the sale of a secret; for, in such a case, the disclosure is a nullity. 

The defendant having taken a oonveyance in fee from the plaintiff of an estate^ 
which the plaintiff would not be able so to convey except as heir-at-law of his 
deceased brother; and a suit having been brought by the plaintiff against the de- 
fendant to set aside the conveyance on the ground of fraud, and continued by the 
devisee of the plaintiff after bis decease, the absence of proof that the plaintiff 
was such heir-at-law, and therefore that his devisee had any interest in the estate, 
was JiM not to be an objection to a suit, which it was open to the defenduit to 
raise. 

A conveyance of one moiety of an estate being set aside, a contract for the sale of 
the other moiety to the same party, based on the previous conveyance of the first 
moiety, cannot be supported. 

An agreement may amount to champerty or maintenance, or savor of champerty, 
though made between persons not standing in the relation of solicitor and dient, 
or in any analogous relation ; and such an agreement, if not amounting strictly 
to champerty or maintenance^ so as to constitute a punishable offence, may still 
be against the policy of the law, and mischievous, and such as a Court of equity 
ought to discourage and relieve against 

Parties to a contract, which is against public policy or iUegal, are not always regard- 
ed as being in pari delicto, but public policy is sometunes considered as advanced 
by allowing either, or the more excusable, of the parties, to sue for relief against 
the transaction. 

&ct unknown to the vendor, which increases the value of the property itself But 
anything, even a mere word, which tends to mislead the vendor upon such a pointy 
will deprive the purchaser of the assistance of a Coxurt of Equity. Dart on Vendors, 
Waterman's Ed., p. 46. And rehef has been given in Equity against a contract, 
where the purchaser knew that the vendors were ignorant of a circumstance oonside- 
rably increasing the value of the property. It was admitted to be a general rule, 
that the purchaser was not bound to give the vendor information as to the value of 
the property. Yet it is said that very little was sufficient to affect the application 
of the principle, as^ if a single word be dropped tending to mislead the vendor. 
Tamer v. Hanotiy^ 1 Jacob R. 169. But a purchaser is bound in equity to disdose 
any &ct unknown to the vendor, which increases his interest in the property; 
such, for instance, as the actual death of a prior life tenant 
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Where the Master of the BoUb or the Yloe-Chancellor has given substantial relief 
against a defendant, with costs against him personal]/, it is competent to the 
Court, upon a rehearing by way of appeal, affirming the decree as to the relief to 
vary it as to the costs ; but such a variation should only be made where the Ap- 
peal Court, clearly and without doubt^ dissents from the decision of the Court 
below as to the costs. 



The original bill was filed on the 2nd of April, 1846, by Sir 
Thomas Eeynell, against R S. M. Sprye, and Henrietta Digby 
his wife, John Yonge, and Charles Wilson, praying the declara- 
tion of the Court, that a deed of the 15th of July, 1843, was 
procured by fi^aud practised on the plaintiff by Sprye and Yonge, 
his solicitor ; and that the same was null and void for fraud and 
champerty, except as regarded two mortgage deeds of the 15th 
df January, 1844, and the 28rd of April, 1844, whereby the 
premises comprised in the said deed were charged 
[*228] *with moneys advanced to Sprye by W. and J. Wat- 
son ; and that it might be declared that a contract, con- 
tained in a letter of May, 1844, from the plaintiff to Sprye, was 
fraudulently obtained by Sprye and Yonge, and that such con- 
tract was null and void ; and that it might be also declared, that 
the plaintiff *s approval of the drafk deeds of the 25th of May, 
1844, was obtained by the fraud of Sprye and Yonge; and 
that Sprye and Yonge might be decreed to pay off the mort- 
gages to the Watsons, and to procure reconveyances from them ; 
and that the conveyance of July, 1848, the letter of the 14th 
of May, 1844, and the plaintiff's approval of the drafts of the 
25th of May, 1844, and the drafts, might be cancelled ; and 
that Sprye and his wife and Charles Wilson, might be re- 
strained from interfering with the property; and that Sprye 
and Yonge might pay the costs of the suit. The cross bill 
was filed on the 28th of August, 1846, by E. S. M. Sprye and 
Henrietta Digby his wife, against Sir Thomas Beynell and 
Charles Wilson, praying specific performance of the agreement 
contained in Sir Thomas Eeynell's letter of the 14th of May, 
1844. Sir Thomas Reynell died pending the suit, and the pro- 
ceedings were aft;erwards revived by and against his devisee and 
executrix. Lady Elizabeth Louisa Reynell. 
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The deed, dated the 15th of July, 1843 was made between the 
plaintiff Sir Thomas Eeynell of the first part, Sprye and his 
wife of the second part, and Charles Wilson of the third part ; it 
recited that the plaintiff was seized to him and his heirs in fee sim- 
ple in remainder or reversion, under a will or alleged will of 
Henry Eeynell, deceased, of and in the hereditaments therein- 
after mentioned, or was seized of an immediate estate to him and 
his heirs in fee simple of the same hereditaments, as the heir-at- 
law of the said Henry Beynell ; that the plaintiff had not 
any issue; that Sprye, being ^connected by marriage [*224] 
with the plaintiff's family, and the plaintiff having late- 
ly discovered or ascertained his rights on the estates late of the 
said Henry Eeynell, through the intervention of Sprye, and from 
information derived from him, had determined upon testifying 
his regard and friendship for Sprye and his wife, by conveying 
and assuring one moiety or half part of the estates late of the 
said Henry Beynell to the uses thereinafter declared ; and it was 
thereby witnessed, that in pursuance of and for effecting the said 
determination, and in consideration of the premises, and for mak- 
ing a provision for Sprye and his wife, and also for the nominal 
consideration therein mentioned, and paid to the plaintiff by 
Sprye, the plaintiff thereby gave, granted, bargained, sold, releas- 
ed, and confirmed to Wilson and his heirs, a moiety or half part 
of and in all the manors, lands, estates, and hereditaments, in the 
counties of Surrey, Devon, and Somerset, or elsewhere in Great 
Britain, of, in, or to which the plaintiff was entitled in possession, 
reversion, remainder, or expectancy, by devise, descent, succes- 
sion, or inheritance, howsoever, o1^ from, by, through, or under the 
said Henry Beynell, to hold the same to the said Charles Wilson 
and his heirs and assigns, to such uses as Sprye and his wife 
should jointly appoint, and in de&ult of appointment to Sprye and 
his assigns for his life, with remainder to Henrietta Digby his wife 
and her assigns for her life, with remainder to Sprye and his 
assigns for ever ; and the plaintiff thereby covenanted for the 
frirther assurance of the said premises. 

The letter or contract of the 14th of May, 1844, was dated at 
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"Avisford," and was in the following words : — " My dear Cap- 
tain Sprye — ^I have much gratification in acquainting you, that 

your despatch received this morning with Mr. Yonge's 
[*225] estimate of the half of the *reversion, has completed 

the work of reconciling me to the sale as recommended by 
you and him, and removing the scruples I had entertained to that 
measure. I have so good an opinion of Mr. Yonge, and of his 
reasoning upon the subject, that I will not press any other valu- 
ation than his, but will consent to accept from you the sum of 
500021, and in the simple and direct and ordinary plan, according 
to your wish, in preference to investing the money in the fimds, 
to accumulate until the settlement of the suit^ which I will en- 
deavor to believe wiU prove most favorable to you and yours, re- 
warding you amply for your trouble, and reimbursing you for 
your outlay. We shall not leave this before the middle of next 
week, when we go to town for a few days, and then to Devonshire, 
where you would indeed be of good service to me in tracing the 
spots once inhabited by the Beynell fiunily, and of which I know 
so little at present Believe me, my dear Captain Sprye, always 
faithfully yours, Thomas Beynell. Bemember me to Mrs. Spiye 
and the young ladiea" 

The circumstances out of which the deed and letter or con- 
tract arose, and upon which the case depended, were of a very 
singular character. They are stated or referred to in the judg- 
ment of the Vice-Chancellor. 



The Solicitor Generaij Mr. Lloydj and Mr. Shaptor for Lady 
Elizabeth Louisa Beynell. 

Mr. Bethell, Mr. Wood, and Mr. TsrreO, for R S. M. Sprye and 
Henrietta Digby his wife. 

Mr. Stintouj for Mr. Yonge. 



[*224] * Vioe-Chakoellor :— Before and at the time of the 
commencement of the correspondence after mentioned. 
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until the 24tli of July, 1843, estates late the property of Henry 
Reynell, of Leatherhead, situated in the counties of Devon, Somer- 
set, and Surrey, of an annual value, which is not overstated at 
1200Z. per annum, (which Henry ReyneU died in the year 1824, or 
1826,) stood limited under his will, dated the 19th of December, 
1813, to trustees (the late Master Trower and a person named 
Walker) upon trust, after paying certain charges, including an an- 
nuity of 500?. per annum to Mrs. Williams Reynell until she at- 
tained the age of twenty-one years, to the same Mrs. Williams 
Reynell for her life, with remainder to her issue in strict settle- 
ment, with remainder to plaintiff (brother of Sir Richard Littleton 
Reynell) for life, with remainder to his first and other sons in tail 
male, with remainder to Sir Richard Littleton Reynell for life, 
with remainder to his first and other sons in tail male, with re- 
mainder to Samuel Reynell for life, with remainder to his first 
and other sons in tail male, with remainder to Sir Richard little- 
ton Reynell, his heirs and assigns for ever. 

At the time of the transactions after mentioned between Sprye 
and the plaintiff, (which it is the object of the original bill to 
impeach,) Henry Reynell, the testator, was dead. Mrs. Williams 
Reynell, and her husband Mr. Williams Reynell, were both liv- 
ing, but there was no issue of the marriage ; nor, regard being 
had to the time of marriage, and the age and health of the par- 
ties, was it probable there would be any such issue. She was 
of the age of forty-eight, and in a very precarious state of health. 
He was some years older than his wife, and also in bad health, 
plaintiff was of the age of sixty -six years. Lady Elizabeth 
his wife fifty-eight ; they *had been married many years, [*227] 
and there was no issue of the marriage. Sir Richard 
Littleton Reynell was dead without issue male ; and no member 
of the family appears ever to have heard that he had issue female. 
Samuel Reynell was also dead without issue. 

Assuming then, that Sir Richard Littleton Reynell died in- 
testate, and that the circumstances above mentioned would nojb 
be altered by the birth of issue of Mrs. Williams Reynell, or of 

Vol. Vm. 27 
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the plaintiff, it follows, that, at the time of the transactioDS after 
mentioned, the estates late of Henry Reynell, the testator, stood 
limited to trustees in trust for Mrs. Williams Reynell for life, 
with remainder in trust for plaintiff for life, with remainder to 
the right heirs of Sir Richard Littleton Reynell. 

The plaintiflf claims to have been the heir of Sir Richard 
Littleton Reynell at the time of his death ; and that he was such 
heir is not in dispute, provided there was no issue iemale of Sir 
Richard Littleton Reynell. 

In 1824 or 1825, that is, shortly after the death of Henry 
Reynell, the testator, a suit was instituted in this Court for the 
appointment of new trustees in the place of Trower and Walker, 
who had renounced probate of the will (in which they were 
named executors,) and declined to act in the trusts thereof 
And the late Mr. Monro^ of the Chancery Bar, and Mr. Williams, 
a brother of Mr. Williams Reynell, was appointed trustees in the 
place of Trower and Walker. It was made a subject of obser- 
vation at the bar — that this last-mentioned suit was instituted, 
and the new trustees appointed, without the actual knowledge 
of the plaintiff in the cause now before me ; but this does not 
appear to me to be a circumstance which, if admitted, material- 
ly affects any of the questions in the causes now before 
[*228] me. I do *not notice the alleged substitution of Bever- 
ly for Monro, as that clearly cannot, for the present 
purpose, be deemed material. 

• 

In the month of March, 1843, the defendant Sprye was in- 
formed by a person named Llewellyn, (who I understand was a 
surgeon and not a lawyer,) that the plaintiff took interests under 
the will of Henry Reynell. 

On the 15th of April, 1848, Sprye opened a correspondence, 
by two letters of that date, with the plaintiff. In those letters 
he makes inquiries of the plaintiff as to his (plaintiff's) pedigree, 
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stating his object to be (for purposes of his own) to publish 
genealogies of fiimilies, in order to make himself known as a 
person versed in such matters ; but does not in those letters make 
any reference to the interests of the plaintiff under the will of 
Henry Reynell. Plaintiff answered these letters on the 19th 
of April ; and from the tenor of the letter of that date, as well 
as from subsequent correspondence, it must, I think, be reason- 
ably inferred, that the plaintiff was ignorant of his rights under 
the will of Henry Reynell. But up to this time it does not ap- 
pear that Sprye had seen the will of Henry Reynell, or been in* 
formed of its contents, except by the information given him by 
Llewellyn in the preceding month of March. On the 21st of 
April, 1843, Mitchell, .Sprye's clerk, read the will of Henry Rey- 
nell at Doctors' Commons ; and from that date, I think, Sprye 
must be considered as knowing the contents of the will of Henry 
Reynell from the will itself. I have briefly noticed this in pass- 
ing, because it formed a topic of limited discussion at the bar ; 
bat it does not appear to me that the time when Sprye first saw 
the will of Henry Reynell, or first knew its contents from the 
will itself, has any material bearing upon the matters in dispute 
in this cause. The precise time when the plaintiff knew 
of the will and its contents does not, I think, appear ; [*229] 
but it must, I think, be admitted in ,Sprye*s faVor, that 
he is not chargeable with having withheld from the plaintiff 
the knowledge of the fact that it was under the will that his 
rights (the subject of Sprye's communication) were derived. 
Indeed it is manifest that the plaintiff had the knowledge from 
a very early period of the correspondence. 

On the 22nd of April, 1843, Sprye wrote to the plaintiff the 
letter of that date, which first opened the matter out of which 
the present litigation has arisen. In that letter he does not enter 
upon the will of Henry Reynell, but inquires of the plaintiff 
who is his (plaintift'^s) heir : tells the plaintiff that he may be 
able to serve his (plaintiff's) heir, but not himself (the plaintiff,) 
alludes to certain contingencies not likely to occur, which he 
sayd may make the plaintiff, and not his (plaintiff's) heir, pos- 
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eessbr of a large sum. The plaintijBf appears to have written 
some answer to the last letter of the 26th of April, 1848 ; but 
the contents are not, I think, in evidence. 

On the 29th of April, 1843, Sprye wrote to the plaintiff the 
following letter, which I read at length, on account of its great 
importance, and the intimate connexion it has with the principal 
points in this cause : — 

" My dear Sir, — I hope you received my last note, making in- 
quiry of you as to who at present stood in the position of your 
heir-at-law. I sent a sketch of your pedigree for a few of the 
modern descents, to assist you in discovering it, should you not 
otherwise know. I think I did not inform you that I have taken 
to study for the Bar, in the genealogical branch, for practice at 
the Bar of tjie House of Lords, in peerage cases ; and that I am, 
in furtherance of this plan for future life, compiling some genealo- 
gical works for print, to bring myself into notice in that way by 
the time I can be called to the Bar. The Eeynell family 
[*280] I take *particular interest in collecting a complete his- 
tory of, for print ; and it has been in making researches 
for it, through my record searchers in the several depositories of 
public records, that I discovered what I conceived to be the 
means of benefiting your heir-at-law. Since I wrote you I have 
employed my clerks in still further investigating the matter, and 
to see if it was not possible to do the benefit to you instead of 
to the other party. It is, as all these things are, doubtful, and 
can only be tested by legal proceedings, the result of which may 
give nothing, and may gain something considerable. Now, al- 
most all men are frightened at the idea of law proceedings to 
recover property, and consequently a system has grown up 
among men of business, of conducting such cases on the arrange- 
ment that no law expenses are paid unless success attend the 
proceedings. In which case they are first paid out of the money 
recovered, and the party conducting the proceedings and furnish- 
ing the information is allowed for his compensation half of what 
is recovered, which is also to satisfy him for the risk of paying 
the law expenses, without perhaps succeeding. I have mention- 
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ed briefly to a legal man the case, and mode in which I consider 
I have discovered a way to benefit your heir-at-law. He has 
not yet given me a decided opinion, but from what he observed 
I considered my belief strengthened. He said, if he found what 
I stated to him to be borne out by documents, he would under- 
take the case legally, on the usual arrangement, as above. There 
is but a faint chance that the discovery can be made to benelit 
you ; and as, whether for you or for your heir-at-law's benefit, 
it would be necessary to institute legal proceedings, will you say 
if you will be content that it shall be done under my direction 
and control, on the foregoing plan : that, if you are benefited 
nothing, you pay nothing, and the lawyers lose their expense 
and labor ; and that, if you are benefited, you allow half of 
what may be gained to you, to them, for their risk and remuner- 
ation. I shall be glad to hear from you at your leisure on this 
point, and also to have what help you can give in discovering 
to us your heir-at-law, as that party must be included, even if 
eflforts be first made for you. I write this hastily, to save to- 
night's post. I beg our united compliments to Lady Elizabeth 
Beynell and family, and remain, my dear sir, yours, &c., 

** Richard Spbye, 

" 6 Chesham Placed 
" To Gen. Sir Thomas Beynell, Bart 

From this time downwards, until the execution of the con- 
veyance, dated the 15th of July, 1848, (and which was not in 
fkct executed until the 24th of July, 1843) which it is 
in part the object of this suit to avoid, a very *brisk [*231] 
correspondence was kept up between Sprye and the 
plaintiff; and in this correspondence, and the transactions con- 
nected with it, the defendant Yonge, Sprye's solicitor, took part. 
On the 4th of July, 1843, a deed, dated the 15th of July, 1843, 
was executed, whereby the plaintiff conveyed one undivided 
moiety of his reversionary interest in the estates of Henry Eey- 
nell to the defendant Charles Wilson and his heirs, to and upon 
such uses and trusts as Sprye and his wife shoidd in manner 
therein mentioned appoint ; and subject thereto to the use of 
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Sprye for life, remainder to the use of Mrs. Sprye for her life, 
with remainder to Sprye, his heirs and assigns for ever. 

By indenture of 15th of January, 1844, in execution of the 
power contained in the indenture of July, 1843, Sprye and his 
wife appointed the moiety of the estates to William George 
Watson and James Watson, and their heirs, by way of mort- 
gage, for securing 4Q0t and interest. And by an indenture of 
the 23rd of April, 1844, in further execution of the power con- 
tained in the indenture of the 15th of July, 1843, Sprye and his 
wife charged the same moiety by way of mortgage, for securing 
800?. and interest to the same parties. 

At the commencement of the following year, a treaty was en- 
tered into for the sale by plaintiflf to Sprye of the plaintiff's re- 
version in the remaining moiety of the property at its value, 
which, according to Spxye's calculation, was ascertained to be 
5000?. ; and this agreement is evidenced by a letter from the 
plaintiff to Sprye, dated the 14th of May, 1844. 

Draft deeds for carrying this latter agreement into effect were 
prepared, and the plaintiff signed his approval of the 
[*232] same on the 25th of May, 1844. But, before *they 
were executed, Mrs. Williams Reynell died. Her death 
took place in the month of February, 1846 ; and thereupon, on 
the same assumption as before mentioned, the plaintiff, subject 
to the contingency of his having issue male, became entitled in 
possession to the estate late of Henry Reynell, save and except 
so far as those rights were intercepted by the conveyance of the 
15th of July, 1843, and the agreement of the 14th of May, 1844. 
On the 18th of March, 1846, Yonge, who had been concerned 
in preparing the deeds intended for the conveyance of the second 
moiety of the estate, as well as the deed of the loth of July, 
1843, wrote to the plaintiff requesting that the proposed deeds 
might be submitted to the consideration of the plaintiff's own 
solicitor or counsel. In consequence of this, the matter was by 
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the plaintiff put into the hands of Messrs. Walker & Grant, the 
plaintiff's present solicitors. 

[His Honor stated the dates on which the original and 
cross bills were filed, and the parties thereto, and the relief 
prayed.] 

Both causes were at issue, and evidence was gone into ; and 
the causes came on for hearing on the 24th of April, 1849, and 
were argued on different days, ending with the 26th of May, 
1849. The number of days and parts of days which the argu- 
ment occupied was sixteen in all. A circumstance which I 
allude to only for the purpose of explaining the course I have 
thought it best to take in stating my own opinion upon tha 
case. 

The most fruitful topics of argument were derived from the 
correspondence I have already referred to, and that which fol- 
lowed, down to a time in 1846, shortly preceding the time of 
filing the original bill. The letter of the earliest date is 
the 15th of April, 1843 ; that *of the latest date is the [*233] 
4th of April, 1846. The correspondence occupies near- 
ly 200 closely written brief sheets. The criticisms upon these 
letters necessarily occupied much time in argument ; and if I 
were to follow the argument in this respect, I should have to 
criticise, at very great length, the material parts of the coitcs- 
pondence, and also the argument of the counsel upon it. I do 
not think that such a course would be of any advantage to 
the parties, or be of any assistance to the Judge whose duty it 
may be to review my decision. The course, therefore, which I 
have prescribed for myself in preparing this judgment, has been 
to state the propositions upon which I rely for the conclusions I 
have come to ; and to refer, as briefly as possible, to the evidence 
in the cause, for the purpose of showing in what way I consider 
my conclusions to be supported by evidence, where they require 
evidence to support them. If the case should, as a case so im- 
portant probably may, become the subject of discussion else- 
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where, counsel will not, I believe, have any difficulty in discover- 
ing the evidence upon which my conclusions are founded. In- 
deed the evidence I shall refer to, so far as it is taken irom the 
correspondence, loses much of its force from the correspondence 
not being read at length. 

The first point I shall advert to, and which is scarcely second 
in importance to any point in the cause^ is the status of the 
property and of the parties in the month of April, 1843, when 
the correspondence commenced. In the absence of evidence 
giving the case a different aspect, nothing could apparently be 
less applicable to it than the remarks which are found in Sprye's 
letter to the plaintiff. Nothing could possibly be more inappli- 
cable to the subject than the supposition that the property was 

holden adversely to the plaintiff; assuming for the mo- 
[*234] ment that the plaintiff was in fact, *or was by the 

parties considered and treated, as the heir of Sir Richard 
Littleton Beynell, the ultimate devisee under the will of Henry 
Reynell. The property was devised to trustees ; and the parties 
entitled in succession, under the will of Henry Eeynell, were, 
through those trustees, secure of their rights. The property, to 
repeat an expression I used in the argument, was at home in the 
trustees ; and so long as the possession was with persons entitled 
to the possession under the will of Henry Reynell, there was 
not, so fer as the status of the property is concerned, a ground 
for saying that the possession of the Williams Reynells was ad- 
verse to any future cestui que trust. The plaintiff, if heir of Sir 
Richard Littleton Reynell, was as secure of his reversionary 
rights, expectant upon the death and &ilure of issue of Mrs. 
Williams Reynell, as if he had been in actual possession. The 
trustees might, indeed, require proof that the plaintiff was heir 
of Sir Richard Littleton Reynell ; but in that case the litigation 
(if any) would have been between the plaintiff and the person 
(if any) claiming to be heir of Sir Richard Littleton Reynell, 
and not between the plaintiff, or such other person, on the one 
side, and the trustees on the other. And as regards the 
Williams Reynells, and the trustees under the will of Henry 



CASES IN CHAJ^CERY. 284 



1849. — Reynell v. Sprye. — Sprye y. RejneU. 



Reynell, I am satisfied there was no pretence, in fact for suggest- 
ing that they claimed adversely to the plaintiJBF— unless the paper 
called the interpolated paper could justify the suggestion. This 
paper purported to give to Mrs. Williams Reynell power to 
charge the estates of the testator with an annuity in favor of any 
husband she might marry. This paper, as I understand, was 
found with the will of the testator, but not actually attached to 
it The Williams Reynells, however, insisted that it was valid 
as a testamentary paper. The question, whether it was so or 
not) could not have been a &ct difficult to be ascertained. 

*The state of the parties I have abready sufficiently [*235] . 
noticed. 

Such being the status of the property and of the parties at the 
commencement of the correspondence, I shall first consider how 
far the plaintiff, in the original bill, would have been entitled to 
the relief he asks, or to any relief; assuming, for the purposes of 
argument, that the case of each party depends on the correspon- 
dence alone, and that there is nothing in the pleadings or other- 
wise to deprive the plaintiflF of such relief (if any,) as upon the 
correspondence alone he would be entitled to 

22d April, 1843, Sprye to plaintiff. 

At the outset of the correspondence(a) Sprye suggests that he 
may be able to do good to the plaintiff's heir. He says, that, in 
a given contingency, he may be able to make the plaintiff mas- 
ter of a considerable sum. This contingency, however, he says 
is not likely to occur. The property which Sprye thus describes 
as a considerable sum, is the property which is the subject of the 
present suit ; and the contingency referred to is that of the plain- 
tiff 's surviving Mrs. Williams Reynell. 

I believe I am right in saying, that, up to the 24th of July, 
1843, this contingency is the only one contemplated by the use 
of that term in the correspondence. The contingency of the 

(a) The dated of the letters re&nred to in this abstract of the oorreapondence are 
stated prcoediDg the abstract 
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plaintiff having issue is not once adverted to as an event to be 
taken into account by Sprye or the plaintiff. 

29th April, 1848, JS^e to plaintiff. 

This letter I have read and it will be remembered, ihat^ in that 
letter, speaking of the property which was vested in Williams 
and Monroe, the trustees, and suggesting that legal proceedings 
will be necessary to determine the rights, he adds, that the result 
may give nothing or something considerable. He then proceeds 
to his proposal, that the plaintiff, in the event of pro- 
[*286] perty *being recovered, shall give one-half to the party 
conducting the proceedings and furnishing the informa- 
tion. The party here referred to appears, as well firom the con- 
text as from susbequeni letters, not to be Sprye himself but the 
lawyers conducting the business. He again, in effect, repeats, 
what he had before suggested, that there was but a fisdnt chance 
of the plaintiff being benefited ; and says, that legal proceed- 
ings will be necessary, whether the plaintiff or his heirs are to 
be benefited by the procedings. 

Sd May, 1843, Sprye to plaintiff. 

Sprye tells plaintiff that the present possessors (meaning the 
Williams Beynells) cannot be disturbed ; and that it is only at 
the death of the present possessor that the plaintiff or his heirs 
can get anything. And in the same letter he suggests that the 
plaintiff's heir^ and not the plaintiff, is the party most probably 
to be benefited. 

\2th May, 1843, Tmge to Sprye. 

Sprye had himself written the draft of which this letter was 
a copy, or substantially so. 

Sprye forwarded this letter to the plaintiff as if it had been 
truly Yonge's letter. This letter suggests, that there is con- 
siderable property, which, after the death of the present posses- 
sor, may be recovered for the benefit of the plaintiff if then liv- 
ings or for his heir if the plaintiff should then be dead. The 
letter suggests, that much inquiry about the property would be 
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necessary ; and that, but for Sprye's discovery, the present pos- 
sessors might have withheld the property, and the plaintiff's 
claim have become barred by lapse of time. And he repeats 
that the plaintiff's claim will depend upon his surviving Mra 
Williams Beynell. 

15th May, 1848, Sprye ix> plaintiff. 

Sprye tells the plaintiff that his right, as against his own heir, 
will depend upon the plaintiff surviving the parties then in pos- 
session. And the same letter contains a suggestion, that, after 
the deaths of the parties in possession, litigation may be neces- 
sary to recover the property. 

80* Jfay, 1848, Sprye to plaintiff, 

*Sprye again presses upon the plaintiff the proposi- [*237] 
tion so often stated, that the plaintiff's right as against 
his own heir depends upon his (plaintiff's) surviving the tenant 
for life. 

This blunder as to the plaintiff's rights, supposing him heir of Sir 
Bichard Littleton Beynell, was corrected by Mr. Stinton's opinion 
on the 15th of June, 1848. Whether I am to treat that opinion 
as having been communicated by Sprye to the plaintiff, is a point 
which I shall presently consider. 

At this stage the correspondence opens new points. 

nth June, 1848, Sprye to plaintiff, 

Sprye tells the plaintiff that he has discovered the criminal 
suppression of papers by the Williams Beynells ; and that the 
object of this suppression had been to divert the property from 
the right line. He speaks of Mr. Williams Beynell as a worth- 
ies character, and of his brother, the trustee, as still more worth- 
less. He speaks of the destruction of family papers by chests- 
full, and of the criminal designs of Mr. Williams Beynell and 
his brother, the trustee. He uses the words " misdeeds" to de- 
scribe the acts of Mr. Williams Beynell, and says that his acts 
merit a criminal prosecution. These statements, as fur as I can 
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make outj are not the result of any very careful investigation 
of facts ; but rest upon the voluntary statement of some person, 
whom Mr. Sprye accidentally met with on one of his five jour- 
neys to discover evidence in support of the plaintiff's claim to 
property, which was vested in trustees, and which no one, as- 
suming that the plaintiff was the heir of Sir Bichard Littleton 
Reynell, had disputed. 

22d June, 1843, Sprye to plaintiff. 

Sprye tells the plaintiff that he has ascertained that Mr. 
Williams Eeynell used to intercept letters written by Henry 
Eeynell to the plaintiff. For this suggestion there appears more 
color than for that respecting the suppression of the 
[*288] papers ; but I cannot regard it as a *fact proved in the 
cause. Nor is there any evidence as to the contents of 
the letters alleged to have been suppressed. 

22d JunCy 1843, Sprye to plaintiff. 

In this letter Sprye sends to the plaintiff a document, which 
he proposes the plaintiff shall swear to in an affidavit to be used 
upon an application to the Court of Chancery. In that affidavit 
(called a narrative affidavit) he proposes that the plaintiff shall 
depose that he is heir of Sir Richard Littleton Reynell, who is 
therein said to have died without issue, and also of Samuel Rey- 
nell, who is therein said to have died intestate. It suggests, 
also, that the property is in the hands of the Williams Reynells 
and that MohrO; the trustee, was a party to the imputed conceal- 
ment of the plaintiff's rights. 

23d June, 1843, Sjprye to plaintiff, 

Sprye suggests that Henry Reynell's will was altered by the 
Williams Reynells. 

I have great difficulty in finding any ground to justify this 
suggestion. I cannot think the paper called the interpolated 
paper justifies that assertion. 

27th June, 1843, Sprye to plaintiff. 
Sprye says they (meaning the Williams Reynells) see that de- 
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tecUon has overtaken them, and advises the plaintiff not to see 
them. 

80^ Jtinej 1843, Yonge to plaintiff. 

Says that an immediate suit is necessary ; requests a letter 
from the plaintiff authorizing Yonge to proceed in his name ; 
and adds, that he will prepare the requisite deed to be executed 
by the plaintiff for conveying a moiety of the estates in question 
to Sprye. 

2d July^ 1843, Sprye to plaintiff. 

Sprye advises the plaintiff (as he says, on Yonge's suggestion,) 
not to go into the question with Williams, the trustee, in Sprye's 
absence; and says, he is endeavoring to obtain a letter from 
Mrs. Williams Reynell, which, if obtained, will enable the 
plaintiff to conceal Henry Reynell's will. And he uses the 
words "joint wickedness" to describe the conduct which he im- 
putes to Mr. Williams Reynell and others in respect of Henry 
Reynell's will. 

*This letter, it will be observed, treats the plaintiff [*239] 
as heir of Henry Reynell. 

At this time an interview took place between the plaintiff 
and Williams the trustee. 

id July^ 1848, plainJxff to Yonge, 

Gives an account of the interview between himself and 
Williams the trustee. 

I may, as conveniently in this place as anywhere, observe how 
implicitly the plaintiff throughout the correspondence trusts 
Sprye. Indeed, he not only follows his directions and adopts 
his views, but uses in his letters the very expressions which are 
found in those of his correspondent ; thereby showing Sprye 
that his words produced on the plaintiff's mind the full effect 
which (as against Sprye) I must assume they were intended to 
produce. 
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4:ih Juli/j 1843, Yonge to plaintiff. 

Tells him it is not expedient for the plaintiff himself to see 
the trustee or his solicitor. 

Qth JvHy^ 1843, Williams^ Trustee, to plaintiff. 

Tells him that the will of Henry Eeynell is valid, that Mrs. 
Williams Reynell is tenant for life, and that she had power to 
give her husband a life estate. 

This last suggestion, as I understand it, depends on the vali- 
dity of what was called the interpolated paper. 

The statement in the letter of the trustee, that Mrs. Williams 
Eeynell was tenant for life, is not unimportant, when taken in 
connexion with the suggestion in some of the letters that an in- 
tention existed in the Williams Eeynells to exclude plaintiff firom 
his right under the will of Henry Reynell, 

Qih July, 1843, plaintiff to Sprye. 

Communicates to him the trustee's letter of the same date. 

^ih July, 1843, ^prye to plaintiff. 

Tells him that he has had an interview with Cragg, of the firm 
of Cragg & Jeyes, the solicitors for Williams, the trus- 
[*240] tee — suggests a question whether the *plaintiff should 
attack or claim under the will of Henry Reynell — 
suggests a doubt (founded upon what had been said by the 
Williams Reynells) that the plaintiff is not heir of Heny Rey- 
nell, but says, that he does not believe it ; and adds, " we shall 
have to fight a harder battle than I expected ;" and says, that 
the plaintiff's own counsel requires that the plaintiff's pedigree 
should be proved in the cause. 

Such proof, I may observe, would of course be required in 
some form or other ; and it is not, therefore, to be taken, that 
the plaintiff's title as heir of Sir Richard Littleton Reynell was 
substantially matter of dispute with any adverse claimant, as in 
fact it is clear it was not. 
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10th Jvbjy 1848, Sprye to phxntiff. 

Suggests that be has to guard against fraud and circumvention 
on the part of the Williams Bejnells. 

I confess I never have been able to discover any reasonable 
grounds on which Mr. Sprye founded his apprehension that fraud 
and circumvention were to be apprehended on the part of the 
Williams Eeynells. 

l\th July, 1848, Yonge to Sprye. 

Says, they have information sufficient on which to file the 
bill, and suggests that the plaintilBf should by a codicil to his will 
dispose of the other moiety of the estate. 

It is scarcely necessary to observe, that the object of this 
codicil is to confirm the conveyance of a moiety of the estates to 
the defendant 

12ik July^ 1843, ^prye to plaintiff. 

Tells him everything is ready for filing the bill. 

Same date^ Sprye to plaintiff. 
Sends him drafts of certain deeds of indemnity. 

IBih July^ 1^4A^ plaintiff to Sprye. 

Plaintiff says, he is satisfied with, and approves o^ the last- 
mentioned deeds ; and inquires what codicil he is to make. 

IZih July, 1848, Tonge to Sprye. 

♦Sends him the draft of the proposed deed for convey- [*241] 
ing a moiety of the property to Sprye, to be forwarded 
by Sprye to the plaintiff. He adds, that Mr. Budall has prepared 
a codicil to be executed by the plaintiff which has the effect of 
confirming the arrangement he is about to make with you. 

Ibik July, 1848, Sprye to plaintiff. 
Tells him that he must ascertain that Sir Richard Littleton 
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Beynell died without issue and intestate, and that Samuel Bey- 
neU died unmarried. 

Same date, Yonye to plaintiff , 
Sends codicil, prepared by Mr. Rudall. 

Vlih July, 1848, Cragg Jc Jeyes to Sprye, 

They acknowledge the receipt of a letter form Sprye, of the 
15th. But they do not appear to set up any claim adverse to 
the plaintiff after the death of Mrs. Williams Reynell, 

18^ July, 1848, Sprye to plaintiff. 

In answer to some inquiries the plaintiff had made respecting 
the proposed conveyance from himself to Sprye, says, "it is the 
only form in which you can assign to me the moiety ; it is I be- 
lieve, more commonly called a *deed of gift.' " Speaking of the 
interest of the plaintiff in the property, he says, "it may be Ut- 
ile, nothing, or much;" he adds, also, "we cannot impugn the 
will until it can be proved that you are heir of the testator." 
He adds, that he finds Monro was a witness to the clandestine 
marriage of the Williams Eeynells. To this he applies the 
words, " aiding and abetting," and says," so we have him through- 
out the whole proceedings," 

22c? July, 1848, Sprye to plaintiff. 

Says he is advancing slowly in proving the plaintiff heir of 
Henry EeynelL 

24()l July, 1848, plaintiff to Sprye. 

On the 24th of July, 1848, the plaintiff executed the deed of 
conveyance ; and, by a letter of that date to Sprye, informed 
him he had done so. 

It will be convenient that I should pause at this stage of the 

transactions, for the purpose of noticing the course of 

[*242] conduct pursued by Sprye up to the date we have *now 

arrived at And for the purpose of forming a correct 
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judgment of that conduct, I would ask what course would any- 
professional man of ordinary discretion and competent skill have 
pursued in the like circumstances ? I have already observed, that, 
in the absence of evidence to give the case a different aspect, 
the plaintiff's interests under Henry Reynells will were protect- 
ed by trustees ; and Sprye had everything to learn respecting 
the property and the claims of the different parties under the 
will of Henry Eeynell. What course under such circumstances 
would any disinterested professional man of ordinary discretion 
and competent skill have pursued ? Would he not as a matter 
of course, have made a courteous application to the trustees im- 
der Henry Beynell's will ; and if necessary, to the Williams 
Eeynells ako, for the purpose of ascertaianing from them what 
was the state of the property, and what claims, if any, adverse 
to the plaintiff, they made ? And if any such adverse claim ap- 
peared, would he not have endeavored to settle any disputed 
claim, if practicable, without litigation, or, if litigation were neces- 
sary, by such litigation only as the indemnity of the trustees might 
require ? The importance of these questions cannot well be over- 
stated, when it is remembered, that, at the expiration of a week 
from the time when Sprye had prevailed upon the plaintiff to 
sell him the remaining moiety of the property, Sprye actually 
proposed an amicable compromise of the suit ; and that such 
compromise was afterwards effected, upon terms which give Utile 
credit to the assertions of Sprye in the correspondence I have 
already noticed, and in that which remains to be noticed. In 
truth, the only questions apparently calling for settlement as be- 
tween the plaintiff on the one side and the Williams Eeynells on 
the otiier, were, first, what constituted the will of Henry Eey- 
nell ; and, secondly, whether the plaintiff was the heir 
of Sir Eichard Littleton *Eeynell. The former of these [*243] 
questions, if it were to be litigated, was not, as I have 
already intimated, difficidt to be ascertained; and the latter, 
though necessary to be proved, was not, as I have already ob- 
served, substantially a matter of doubt, certainly not of conflict- 
ing claim. 
Vol. Vm. 29 
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Instead of this course being pursued, Sprye adopts that 
course which is evinced by the correspondence already noticed. 
By that correspondence the plaintiff is informed, that it is his 
heir and not himself who will be benefited, unless the plaintiff 
shall survive Mrs. Williams Reynell. He is told, that that which 
may be recovered, may be nothing, or something considerable. 
That it can only be recovered by litigation. That it will req[uire 
much inquiry; and that, but for his discovery, the Williams 
Reynells might have withheld the property until the claim of 
the plaintiff or his heir had become barred by lapse of time. 
He imputes to the Williams Reynells, Williams the trustee, and 
to Monro the trustee, most worthless conduct, and describes them 
and their conduct in the most offensive language, and charges 
the Williams Reynells with the destruction of papers relating 
to the estate of Henry Reynell the testator. And all this is ad- 
duced for the purpose of impressing the plaintiff's mind witsh 
the diflSculties he will have to contend with in recovering his 
rights, the uncertainty of the result, and the uncertainty of the 
value of the property to be recovered. He is active in prevent- 
ing any direct communications between the Williams Reynells 
and Williams the trustee and the plaintiff; and when he linds 
that an interview between Williams the trustee and the plaintiff 
is about to take place, he so acts upon the plaintiff's mind as to 
prevent that interview from leading to any useful result in the 

settlement of the plaintiff's claim. Surely, if the plain- 
[*244] tiff *were the man of business which Sprye would 

have me to believe he was, and competent to act for 
himself in the matters in question in this cause, he might have 
been permitted to have communication with the Williams Rey- 
nells and Williams the trustee, without any other caution than 
this, that he might hear whatever they might have to communi- 
cate, but should not commit himself. If he were not a person 
to be trusted to that extent, Sprye must not complain if his con- 
duct is viewed with extreme jealousy by the Court, and his 
right to hold the property conveyed by the deed of the 15th of 
July, 1843, tried with the utmost strictness. 
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The extent to which the plaintiff trusted Sprye, and the effect 
which Sprye's representations produced on his mind up to the 
24th of July, 1843, 1 have already noticed. And it will be seen 
by the correspondence which remains to be noticed, that the im- 
pression thus made remained to the very last As to the effect 
which Sprye's representations did actually produce on the plain- 
tiff's mind, it cannot be necessary to do more than show how 
implicitly he trusts in Sprye, and how readily he adopts every 
suggestion which comes from him. And, in letters written after 
the 24th of July, 1843, (it may be sufficient to refer to those of 
the Srd of May, 1844, 9th of May, 1845, and 1st of February, 
1846,) which I shall hereafter refer to respecting the other moiety 
of the property, the sale of which by the plaintiff to Sprye, 
Sprye seeks to enforce by his cross bill, the plaintiff shows that 
he is as completely ignorant of his real position respecting the 
property in dispute, as he was when, on the 24th of July, 1843, 
he executed the deed of the 15th. Before I draw any con- 
clusion from what has been said, I shall proceed to the corres- 
pondence which followed after the 24th of July, 1843. 

29ffi July, 1843, Sprye to plaintiff. 

*Sprye's letter of the 29th of July, 1843, shows that [*245] 
Mrs. Williams Beynell had taken very high ground in 
her communication with him, and had not acted the part of one 
who feared detection ; although Sprye still insisted upon the 
" roguery" of the Williams Rey nells. 

At this time the bill against the Williams Reynells and the 
trustees under the will of Henry Reyneil was on the file, and 
Monro the trustee was living. 

SOth July, 1348, plaintiff to Yonge, 

On the 30th of July, 1843, the plaintiff, in a letter to Yonge, 
speaks of the Williams Reynells as being " alarmed." An ex- 
pression I take notice o^ as it shows the effect produced on the 
mind of the plaintiff by the correspondence between himself and 
Sprye. 
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2d Aug, 1848, Yange to plaintiff. 

Yonge speaks of the Williams Eeynells as being " alarmed 
and incensed," and tells the plaintiff that the case in hand is a 
" singular case." 

Sd Aug. 1843, Sprye to plaintiff. 

He says, " he shoidd not be surprised if the parson co-trus- 
tee had bought his estate and built his fine new house, and made 
his plantation, with money out of the old man's estate ;" says, 
'* he shall have difficulty in upsetting the will of Henry Rey- 
nell ;" and says, that " Mr. Williams Eeynell is paralytic, and 
his wife dangerously ill." 

Qik Aug. 1843, plaintiff to Sprye. 

"Says, '*the Williams Eeynells appear not to be troubled 
with ordinary scruples ;" and that " the lawyers will no doubt 
try to load the land with as heavy liabilities as they can — no 
matter how they grow." In this letter the plaintiff professes to 
furnish Sprye with evidence that the plaintiff 's brother Samuel 
Bejmell, had died intestate. 

2\st Aug. 1843, Sprye to plaintiff. 
Says, " the opposing parties will try all the law's vexations." 

22d Aug. 1848, Sprye to plaintiff. 
Speaks of the *' alarm in the camp of the enemy." 

[*246] *No letter requiring any notice occurs after this till 
the 6th of October, 1848. 

6ih Oct 1843, SIprye to plaintiff. 

In the letter of that date, Sprye says, that Monro the trustee 
is still out of the jurisdiction of the Court ; and says he does not 
believe that the defendants had lost their copy of the bill : a 
suggestion which had been made by them as a ground for 
asking time to put in the answer. And in the same letter he 
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anticipates a departure firom the truth in the answers of the de- 
fendanta 

25th Dec. 1843, Sprye to plaintiff. 

Says, that Beague's lawyers, meaning the mortgagee of Henry 
ReynelFs estates, admit that the plaintiff is heir of Sir Bichard 
Littleton Beynell. 

22c? Ftbrtmry^ 1844, plaintiff to Sprye. 

Furnishes him with evidence received from America^ as to the 
intestacy of Sir Bichard Littleton Beynell. 

9ih March, 1844, Sprye to plaintiff . 

Informs him that the answer of the Williams Bynells had 
been filed — that the answer denies everything of which the de- 
fendants know that the plaintiff has no proof. Says that the 
explanation of the Williams Beynells, as to other parts, is 
plausible. Says, that the explanation given by them of the in- 
terpolated paper is, " that it was found with the will :" and that 
they do not ^ admit' that plaintiff was heir of Sir Bichard Little- 
ton Beynell. He speaks of the great expense of the proceed- 
ings ; and adds, " that the answers appear &ank and true to 
those who do not know as I do." 

I do not find any adverse claim set up by the Williams Bey- 
nells, except that which is founded on the paper which is called 
**the interpolated paper." 

ll^A March, 1844, plaintiff to Sprye. 

Speaks of the " disagreeable shuffling" in the answers ; says, 
" I am willing to withdraw when there is no hope of success ;" 
and he tells Sprye that he has implicit confidence in 
him. He adds, that Mrs. Williams *Beynell seems to [*247] 
stick at nothing ; and says, " to deny that I am Sir 
Bichard Littleton Beynell's heir, is stronger than I could have 
suspected, even J>om her." 
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12th March, 1844, /S^wye to plaintiff. 

Tells plaintifi' that there is no credit in being successful where 
there is no diflBcuIty opposed to us ; but that he, Sprye, is not 
easily daunted. He adds, that the defendants do not deny, but 
that they do not admit the plaintiff to be Sir Richard Littleton 
Reyneirs heir; and says, they deny the destruction of any 
papers of testator, except some expired leases. 

14^ March, 1844, Sprye to plaintiff. 

Says, he expects to get in Monro's answer ; and, speaking of 
Mrs. Williams Beynell, adds, she says she has made a settlement 
on her husband. 

27 ih March, 1844, S^rye to plaintiff. 

Speaks of the lapse of time as giving effect to the paper called 
the interpolated paper, and adds, " your ingno ranee will not 
serve you." In this letter he also depreciates the value of the 
property 

SOth March, 1844, Sprye to plaintiff. 
Sends him copies of the answers. 

Vlih April, 1844, Yonge to Sprye. 

In this letter Yonge suggests difficulties in the case; says, 
"if you had all it might be different ;" and recommends Sprye 
to buy the other moiety of the reversion, if he can get it He 
advises him to consider this before the bill is amended, and to 
sound the plaintiff upon it. 

It is, however, impossible to give full effect to this important 
letter by any mere abstract of its contents. It must be read at 
length. 

"20, Tokenhouse Yard, 17th April, 1844. 
" My dear Sir, — Having endeavored, during the leisure hours 
of the Easter holidays, to give my best consideration to the pre- 
sent position of the Williams Reynell case, I am anxious to put 
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you in possession of the views I have formed, not only as yonr 
professional adviser, but as entertaining the highest friendship 
for yourself and family. You will therefore bear with me while 
I candidly confess my sentiments, even if they should happen 
to diflfer in some respects from what I know to be your 
ideas. You *must bear in mind, that, when we com- [*248] 
menced operations, although you soon accumulated a 
good deal of valuable information, we were left in the dark on 
several points in which we have been in some measure rectified 
by the answers put in. For instance, we had reason to expect 
Mr. Beynell left suf&cient personal estate to pay off existing 
mortgages, which, however, it appears is not the case, and the 
mortgages still exist. We were* unprepared to find that Mrs. 
Williams Eeynell had ventured to appoint a life-interest in the 
estates in favor of her husband after her decease, and that in 
fact very soon after the testator's death she executed a settle- 
ment of the property, pving that interpretation to the trusts of 
the will which we have resolved to dispute, and vesting the estate 
upon such trusts in a Mr. Beverley, instead of Monro and 
Thomas Williams. The disclosures of the answers will render 
it necessary again to amend our Bill, by adding Mr. Beverley or 
his representative as a party, and in sevend other points ; and 
inasmuch as Mr. Beague, the mortgagee, has intimated his in- 
tention to resist his mortgage being paid off, we shall probably, 
next month, have to proceed against him. It is useless now to 
discuss the validity of the will altogether. You are aware that 
counsel deem it unadvisable under the circumstances now to dis- 
pute the will, though at an early period after Mr. Beynell's death 
there might have been a probable chance of invalidating it. 
Even now, I entertain the hope that the Court will at least refer 
it to a jury to decide whether the piece of paper appended, and 
under which Mrs. WiUiams has assumed to act^ is not to be set 
aside. This will be a work of time and expense, and l^e result, 
if favorable to our views, may not be worth much, for the hus- 
band is the older of the two, and, according to representations 
made on affidavit by their solicitor, his health is so precarious 
that possibly he may not survive her. You will see then that 
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we have got mucli work to accomplish before we get the matter 
adjusted, and the Bill, when amended, will have to be answered ; 
another three months will probably be thus consumed. That 
we shall have to get up evidence to prove our allegations, and 
to refute or modify their representations. Then the long vacation 
will come in the way, so that we will draw near this year's dose 
I fear before we get to hearing of the cause. The decree when 
made will direct inquiries in the Master's office as to the tes* 
tator's estate, and the mortgages and the settlement, and perhaps 
ultimately a new settlement may be ordered ; and when, after 
all, by the demise of Mrs. Williams Reynell, and if, by having 
previously set aside her husband's life interest, the estates be- 
come indisputably yours and Sir Thomas Reyn^U's, in all proba- 
bility a fresh resort to Chancery will be requisite to partition the 

property, as being so scattered it may be difficult other- 
[*249] wise to apportion. The value of your *interestj to 

yourself individually, of course, in great measure 
depends upon your chance of surviving Mrs. Williams ReynelL 
She is forty-eight, and you, I think I recollect, are three years 
younger. Female lives, every assurance office will say, are more 
durable ; and if Mrs. Williams ReyneU lives on for a few years 
longer she may possibly live to old age. I think an office would 
say her present chance of duration of life is at least eighteen 
years. To this period then it is possible your benefit may be 
postponed, and though hitherto childless, her having issue, I 
know, would by many be considered as a contingency not to be 
overlooked. Under all these circumstances of the case, the long 
litigation we may anticipate, and the certain heavy expense in- 
curred, which will involve my often resorting to you for supplies, 
it well becomes you to consider how far it may be advantageous 
to you, or otherwise, to proceed. Had it so happened that the 
whole estate in reversion had been yours, there could not have 
existed the same ground for hesitation. You might then have 
found little difficulty in obtaining pecuniary assistance to enable 
you to buy up or make terms for Mrs. Williams Reynell's life in- 
terest, put an end to the suit, and acquire the fee simple. At all 
events, you would have had more facility in obtaining means 
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to carry on the suit vigorously, and then compel our opponents 
to an amicable arrangement, or speedily obtain all the Court 
would enforce. These considerations, 1 confess, have impressed 
me with the value of a suggestion hinted to me by more than 
one with whom I have had occasion to advise, that, if you could 
feel at liberty to do so, it would be well for you to treat with 
Sir Thomas Eeynell for the purchase of his remaining moiety 
in the property. Of course, one would take every means of 
ascertaining what, under the circumstances of the case, with all 
contingencies, would be a fair price for you to offer, and for him 
to accept ; and agreeing upon this, I cannot but think it would 
be the most eligible arrangement possible for yourself and femily, 
while Sir Thomas would realize at once a present benefit, in- 
stead of having the mere title to a prospective advantage, which 
at his age, might be realized only in his declining years. Should 
the suggestion meet your view, and the proposal be not unac- 
ceptable to Sir Thomas, I should advise that a statement of Sir 
Thomas's interest be prepared; in such a manner as shall be 
mutually approved by him and yourself, and then that each 
obtain the valuation from an actuary of his own selection. It 
would then be for you to adopt measures for providing sufficient 
funds to complete the purchase, and acquire the entire reversion- 
ary interest. Having now candidly expressed to you my mind, 
I leave the matter to your thoughtful consideration, and should 
recommend you to talk it over, also, with Mrs. Sprye and her 
trustee. Your determination I shall wait for, ere I 
press *forward for getting the Bill amended — If you de • [*250] 
cide that it is ineligible to communicate with Sir 
Thomas on the matter let me know, and then we will resolve 
how to proceed. 

"I remain, my dear Sir, very truly yours, 

"John Yonge." 

This letter from Yonge to Sprye was in fact written by Sprye 
himself, and put into the hands of Yonge by Sprye, for thQ 
purpose of being afterwards addressed to himself 

Vol. Vin. SO 
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18th Aprils 1844, Sprye to plaintiff. 

Sends him Yonge's letter of the preceding date, as if the letter 
had originated with Yonge himself. 

19^ April^ 1844, plaintiff to ^prye. 

Says he is reluctant to sell to Sprye whilst their prospects 
of a successful issue are so much more doubtful than they 
were. 

26^ AprU^ 1844, Sprye to plaintiff. 

Tells him the most beneficial course will be, to claim under 
Henry Key nell's will. He calls the plaintiff's interest under 
Henry Eeynell's will a lottery investment, but (singularly 
enough) proposes to purchase his moiety of the reversion at its 
full value. 

3c? jMay, 1844, Sprye to plaintiff. 

Tells him that he shall be able to prosecute the suit more ad- 
vantageously if he is owner of the entirety. 

The grounds of this suggestion I have not been able to make 
out. 

3d May, 1844, plaintiff to Sprye. 

Uses the word "problematical," by which to describe the 
probable result of the suit, and speaks of it as likely to end in 
disappointment 

This is one of the letters I referred to in a former place 
as showing the impression under which the plaintiff continued. 

Two letters; 6ffi and 7 th May, 1844, Sprye to plaintiff. 

He presses him to sell the remaining moiety of the property, 
and combats his reluctance to do so ; and says, he thought some 
thousand pounds put into his hands might be deemed by the 
plaintiff and Lady Elizabeth his wife, better than the uncertainty 
and delay attendant on the result of the proceedings. 
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9th May^ 1844, plaintiff to Sprye. 

♦Expresses his reluctance to receive Spiye's money for [*251] 
property he, the plaintiff, did not possess. 

This is another of the letters I referred to in a former place, 
for the same purpose as I referred to the letter of the 3rd of 
May, 1844. 

11th i/ay, 1844, f^rye to plaintiff. 

Li this letter Sprye urges the plaintiff to sell him the remain- 
ing moiety of the property at a value to be determined by an 
actuary, and adds, " with all its doubts and risks, and Chancery 
suits pending, of your share of the reversion. If receiving 
money while matters are in uncertainty is objectionable in the 
doubtful state of our suit in Chancery, the sale may be made 
conditional on your right, whenever the reversion shall fall in." 
He then adds : — " The mjoney may be invested, but I had rather 
purchase at (mce." 

14A May^ 1844, plaintiff to Sprye. 

In this letter the plaintiff agrees to sell the remaining moiety 
to Sprye. It is the contract said to be contained in this letter 
which the original bill seeks to avoid, and which Sprye in his 
cross-bill seeks to enforce. 

This is a point in the cause at which I might conveniently 
pause, and repeat the observations I made with reference to the 
transactions up to the 24th of July, 1843, inclusive. 

The only points however to which I desire particularly to 
point attention are : — 1st, that the same course of representation 
as to the plaintiff's rights, as was contained in the correspon- 
dence preceding the 24th of July, 1848, has been continued in 
that which followed it ; and 2ndly, that no attempt has been 
made by a friendly communication with the Williams BeyneUs 
and the trustees under Henry's will, to ascertain the extent, if 
any to which claims adverse to the plaintiff were set up, and by 
what means any disputed question might be settled, with 
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[*252] the least expense of time and money. *Indeed, Sprye's 
the communications with the Williams Eeynells and 
trustee were, on his own representations, such as to make it 
all but impossible that they could meet him anywhere except in 
Court. 

16^ Ma7j^ 1844, Sprye to Beagne, 

In this letter Sprye appears clearly to refer to the plaintiff as 
the undoubted heir of Sii* Richard Littleton Reynell. 

22df May^ 1844, Sprye to Mrs, Williams BeynelL 

In this letter (which is only eight days after the agreement by 
the plaintiff to sell the second moiety, &c. certainly expressed in 
terms very different from those which Sprye had used in his 
previous letters, both to her and of her,) he proposes an amica- 
ble settlement of the suit. 

2Sd May, 1844, Yonge to Sprye. 

Suggests that a separate solicitor had better be employed on 
behalf of the plaintiff. 

The treaty for the compromise of the suit continues, and Wil- 
liams, the trustee, becomes a party to it. 

29(Ji Jxme^ 1844, Sprye to plaintiff. 

The letter relates in part to Sprye's raising the 5000i ; after 
which the letter contains passages which I cannot but think are 
remarkable when read in connection with the fact, not then 
known to the plaintiff, that the treaty for the compromise of the 
suit was still proceeding, and that it had originated with Sprye. 
Sprye says, " he miraculously caught Mr. Barrister Monro the 
very day aft»r he arrived, secretly," as he thought, ^'from Ma- 
deria;" and adds, *'The Reverend Mr. Williams has come to me, 
and has had several interviews to try a compromise of the suit, 
which they evidently fear coming to an investigation. " 

A long correspondence follows between Sprye and the plain- 
ti^ relating to Sprye's difficulty in raising the 5000i 
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l8tJi Sept 1844, Sprye to plaintiff. 

Tells liim what is the effect of Monro's answer, which is not 
necessary to be noticed here. 

*Sprye in this letter tells the plaintiiff that he sus- [*253] 
pects Mrs. Williams Reynell is about to put spurious 
children upon them, and describes Williams, the trustee, as an 
impracticable man. 

A further correspondence falls between the plaintiff and 
Sprye respecting the payment of the 6000Z. This correspond- 
ence continues down to the 2nd of January, 1846. 

21s^ January^ 1846, Sprye to plaintiff. 

Informs him he is about to compromise the suit, and states the 
terms on which the compromise is to be made. He appears to 
have felt some little uneasiness in making this communication ; 
and he informs the plaintiff that the terms were forced upon 
him by the difficulty of proving the plaintiff's heirship, and 
Sprye's desire to pay the plaintiff the 5000Z. He speaks also of 
a difficulty in the case arising out of the possibility of the plain- 
tiff himself having a son and heir. The age of the plaintiff 
and Lady Elizabeth his wife, I have already noticed. 

\st Feb, 1846, plaintiff to Sprye, 

Says, he is glad of the compromise, as he never viewed the 
business in the same sanguine light that Sprye did. 

This letter may be added to those of the 8rd of May, 1844, 
and 9th of May, 1844, and used for the same purpose for which 
I used those letters, viz. that of showing the continuance of the 
impression in the plaintiff's mind, that his interests under 
Henry Reynell's will were precarious. 

bik Feb. 1846, Sprye to plaintiff. 

He speaks of the difficulty of finding the plaintiff's heir as 
one reason for compromising the suit. 

Sprye in another letter of about ibis time, speaks of the very 
impaired value of the property. 
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At this time Mrs. WUliams Keynell dies. In oonsequence of 
her death, matters were again left to the ordinary course of 
litigation. 

18ih Marclij 1846, Yonge to plaintiff. 

[*254] *Yonge sends the drafts of the deeds for convey- 
ance of the second moiety, altered in consequence of the 
death of Mrs. Williams Reynell, and recommends the plaintifF 
to employ his own solicitor. 

The matters in question then came into the hands of Messrs. 
Walker and Grant, the plaintiff's solicitors, as I mentioned at 
the outset of the case. Sir Thomas Eeynell, the plaintiff in the 
original cause, died pending the suit, and proceedings were 
afterwards reinstated in the usual way. 

I now proceed to state my conclusions upon the question be- 
tween the parties, founded upon the matters I have already no- 
ticed ; assuming that there is nothing in the pleadings, or other* 
wise, to deprive the plaintiff of the relief, if any, to which the 
case, depending on those matters, would entitle him. And I 
will assume, in the first instance, that Mr. Siinton's opinion of 
the 15th of June, 1843, was communicated to the plaintiff in 
reasonable time after it was given. 

Now, upon the above assumptions, I cannot but think, that, 
upon pleadings adapted to the purpose, the plaintiff might have 
avoided the conveyance of the 15th of July, 1843, upon the 
ground (if not of fraud) of ignorance or mistake as to his rights. 
This ground of relief would not be inconsistent with the sup- 
position that Sprye did not, in the correspondence, say anything 
which he actually knew to be false. The plaintiff's right to 
relief upon the ground of ignorance or mistake, would not be 
forfeited by the circumstance that Sprye was in ignorance and 
under mistake also. I will not attempt to define the cases in 
which relief is given on the ground of ignorance or mistake. 
They may however, safely be distinguished from cases 
[*255] in *which, doubts having arisen as to the rights of 
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parties, an arrangement is made for compromising those doubts. 
But if parties are ignorant of fiwjts on which their rights depend, 
or erroneously assume that they know those rights, and deal 
with their property accordingly, not upon the principle of com- 
promising doubts, this Court will relieve against such a trans- 
actions : Stockley v. Stockky,{a) Harvey v. Ooocke.{b) This latter 
principle appears to me to furnish the analogy by which I must 
be governed in the present case. Observing, however, that the 
plaintiff 's case is much strengthened by the circumstance that 
he knew nothing but what Sprye told him, Sprye knew that 
the plaintiff trusted him implicitly. The plaintiff told him so 
in terms, and the plaintiff 's letters showed it as plainly as the 
words in which he sometimes expressed it. Indeed the plain- 
tiff 's great anxiety seems to be least he should rob Sprye. 
Sprye, in such circumstances, was not justified in making repre- 
sentations respecting the property and the parties without first 
ascertaining that those representations were true. I do not here 
repeat the observations I have already made respecting the state 
of the property and the parties at the commencement of the 
correspondence. I will only add the observation, that I have 
not been able to discover anything to lead me to the conclusion, 
that, upon the compromise of the suit against the Williams Bey- 
nells, any concession of right was made by Sprye, unless it were 
in the matter of costs, and then only in this : that Sprye con- 
sented to pay the costs in the lifetime of Mrs. Williams Eeynell, 
instead of their coming out of the estate. Still less can I dis- 
cover any reason for concluding, that the plaintiff might not 
have obtained his rights under Henry Eeynell's will in 
the spring of 1843, either without *litigation, or by [*256] 
litigation limited to points not difficult to be determined. 

Beferring once more to that which I have already said must 
be taken to be the true aspect of the case in the absence of 
evidence to counteract it^ and comparing that aspect of the case 
with the impression made on the plaintiff 's mind by the correpond- 

(a) 1 V. & B. 23. (&) 4 Russ. 34. 
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enoe I have detailed, I must here pause and ask what evidence 
is there before me to justify Sprye in making these assertions? 

If the compromise had been effected in the week following 
the proposal for a compromise in May, 1844, and the original 
bill had then been filed, would not this Court have told Sprye 
that the onus was upon him to justify the representatioi^ be had 
made to the plaintiff, either by proving that they were true, or 
that he Sprye had just grounds for believing them to be so. 
Looking at the relative position of the parties, and at the unli- 
mited confidence the plaintiff had in Sprye, would this Court 
allow the deed of the 15th of July, 1843, or the agreement of 
the 14th of May, 1844, to stand, only because Sprye's assertions 
in the correspondence were not actually known by himself to be 
untrue. In the absence of evidence to justify Sprye's assertions, 
those assertions appear to be founded upon nothing but the 
credit he chose to give to statements which might or might not 
be true. My opinion is, that, upon a bill filed by the plaintiff 
in May, 1844, the same relief which he asks in his present bill 
might have been obtained, assuming, for argument's sake, that 
Mr. Stinton's opinion of the 15th of June, 1843, was communi- 
cated to the plaintiff within a reasonable time after it was given. 
And I am not prepared to say that the ground of such relief 

would not have been fraud in the sense in which the 
[*257] *term is used in this Court. For I cannot admit that 

a person in the situation of Mr. Sprye, dealing with 
another who had no professional adviser, is at liberty to give 
the colour he did to this case without sufficient grounds for doing 
so ; and I can discover no grounds in the evidence laid before 
me. In other words, in a case so circumstanced, in which the 
representations of Sprye are in so marked a manner opposed to 
every reasonable presumption as to the truth, and in which 
Sprye has not attempted to show that he had reasonable ground 
for believing the representations he made to the plaintiff to have 
been true, I think the onus is upon him to show at least that the 
plaintiff^ at the time of executing the conveyance of the 15th of 
July, 1848, wafl not in ignorance of, or under mistake as to, his 
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rights in consequence of Sprye's representations. And as Sprye 
has not done this, I think the plaintiflF, upon the ground, at least, 
of ignorance or mistake, is entitled to relief. 

But if I am to try this case strictly, I need not rest the plain- 
tiii''s right to relief upon the grounds of ignorance or mistake, or 
such fraud as I have just alluded to. 

Upon the case and evidence now before me, it is not proved 
that Mr. Stinton's opinion was ever communicated to the plaintiff; 
and if that opinion were not communicated, I cannot doubt 
that the suppression of it was a fraud upon the plaintiff, for 
Sprye had expressly told the plaintiff that his rights were contin- 
gent upon his surviving Mrs. "Williams Eeynell. In such a caso 
(having himself discovered the error) he was bound to correct 
the erroneous impression which his statement had made, before 
he allowed the plaintiff to act upon it in his (Sprye's) favor. In 
such a case, it is not enough for Sprye to say, that the 
plaintiff had the naeans of *knowing the truth ; he is [*258] 
bound to show that his attention was actually called to it. 

The plaintiff, therefore, will, in my opinion, be entitled to a 
decree avoiding the conveyance of the loth of July, 1843, upon 
the grounds I have already noticed, unless by the indulgent 
practice of the Court I am to give him a further opportunity of 
proving that Mr. Stinton's opinion was communicated to tho 
plaintiff, and he should succeed in proving that such was the 
case. The reluctance with which the Court does this, is shown 
by the cases of (hx v. AUvngham^ia) and Hood v. Pimm,{b) And 
the rule, which must govern me in the present case, is laid down 
by the Lord Chancellor in Martin v. Whichelo,{c) The moral 
right and merits of the case are clearly with plaintiff. If Mr. 
Stinton's opinion were conmiunicated to the plaintiff before July, 
1843, the person to prove it was Mitchel, Sprye's clerk, and my 

(a) Jaa 337. (h) 4 Sim. 101. {c) Or. ft Ph. 267. 

Vol. Vni. 31 
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notes taken during the argument do not furnish me with any 
reason why Mitchell was not called as a witness.(a) 

(a) On the rehearing before the Lords Justioee, eyidenoe was tendered to show 
that MitcheU was dead. On the question of the communication of Mr. Stinton's 
opinion to Sir Tboma« Beynell, the following observations were made hy the Lords 
Justices, in their judgment, on the 15th of March, 1852 : — 

Sir J. L. Kniobt Bbucb, L. J. — " Much has been said, with more or less weight, 
on the subject of Mr. Stinton^a opinion. Tlie opinion of Mr. Stinton may or may 
not have been seen by Mr. Thomas Beynell before he executed the deed^; but thia 
I believe, that, whether without or with any bad motive, the opinion, if communi- 
cated, had not been explained to him properly or sufficiently, if it all, before he exe- 
cuted them, or before he signed the draft of 1844; and that, as I have aud, when 
he executed them, and when he signed the draft of 1844, he did not sufficiently un* 
derstand his true position and circumstances with respect to the property in dispute. 
How, otherwise, are we to account for his letter of the 11th of March, 1844?" 

Lord Obanworth, L. J. — *' I assume, that, at the time when the negotiation was 
opened, and for several weeks afterwards, Captain Sprye fully believed that Sir 
Thomas Beynell would take no interest himself unless he survived the tenant for 
life ; it was, therefore, no f^ud in him to represent to Sir Thomas Reynell that the 
nature and extent of his interest wore such as he supposed them to be. But, having 
made such a representation, and knowing that Sir Thomas Reynell was negotiating 
on the footing of his interest being such as it had been represented to him, Captain 
Sprye was^ on the most obvious principles of justice and fair dealing, bound, as soon 
as he discovered his mistake, as soon as he found that tbo interest of Sir Thomas 
Reynell was much more valuable than he had described it, to explain the mistake 
to Sir Thomas Reynell, so as to enable him, if he should think fit, to put an end to 
the pending treaty. That this was not done is, 1 think, apparent fh)m the circum- 
stances of the case. Mr. Stinton's opinion, which was obtained on the 15 th of June^ 
stated, as of course it must state, that Sir Thomas Reynell bad a vested remainder 
in fee expectant on the life estate of Mrs. Williams Reynell, and subject to certain 
contingent estates, known by all parties to be interests which might practicidly be 
disregarded, as being of no value whatever. I may say that I have disregarded the 
circumstance of the supposed life estate of the husband of Mrs. Williams Reynell; 
that would only remove the title one step further; but the truth is, as it turned out, 
there was no such title. I have treated it as if that never came in question. Cap- 
tain Sprye says, in hia first answer, that this opinion was communicated to him on 
the 16th of June, and that he was then for the first time informed what the interest 
of Sir Thomas Reynell in the estate was. In his second answer he says, a copy of 
the opinion was sent to him, unaccompanied by any note or other memorandum, 
and he denies that he then fUlly understood the nature of Sir Thomas Reynell's 
rights. This denial, it will be observed, is made in very guarded terras; he only 
says, that he did not then fully understand what Sir Thomas Reynell's rights were ; 
but in hia former answer he had said, that he was then first infonned of what the 
interest of Sir Thomas Reynell was. Now, taking the two answers together, the 
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The plaintiff's ooansel are positively *in8tructed to [*259] 
deny that the opinion was ever communicated. The ob- 
servation made by the plaintiff's counsel *that the cor- [*260] 
respondence subsequent to the 24th of July, 1843, does 
not once mention that opinion, appears to me to be correct. And 
there are letters which I shall presently notice, which 
would lead to an opposite *inference. Sprye, indeed in [*261] 
one of his letters to the plaintiff, refers to the case laid 
before Mr. Stinton, but does not mention the opinion. That 
alone I cannot regard as a proof that the plaintiff knew of Mr. 

fair and reasonable inference appears to me to be, that Captain Spiye at this time, 
by means of the opinion of Mr. Stinton, had at least ascertained that the interest of 
Sir Thomas Reynell was lar more valuable tlian it had been originally supposed to 
be, and so that he had let Sir Thomas Reynell into a treaty on an erroneous view 
aB to his rights. Under these circumstances, it was the bounden doty of Captain 
Sprye immediately to put Sir Thnmas Reynell on his guard, to explain to him that 
he bad up to that time unintentionally misled him as to his rights; that, conse- 
quently, he was free to disregard all that had been done up to that time, as having 
been founded in error. Did he do so ? Nothing of the sort On the contrary, I 
find tliat on the 16th of June, after he bad got the copy of Mr. Stinton's opinion, 
he wrote a long letter, dated on that day at ten o'clock, P. M., to Sir Thomas Rey- 
nell, in which he does not even state that the opinion had been obtained ; he says, 
indeed, that he has had on his desk for some time the case which had been submit- 
ted to counsel, hoping that he, Sir Thomas Reynell, would look in and see it. But 
tliis could hardly have been the case with the opinion, for what had been sent to 
him was, as he states, merely a copy of the opinion. At all events, though he 
writes a long letter, many passages in which satisfy me that he had then seen the 
opinion, and to a great extent understood its import, yet he does not give any hint 
to Sir Thomas Reynell as to how much more beneficial an interest he possessed, ac- 
cording to that opinion, than had been originally represented by Captain Sprye iu 
the letter of the 29th of ApriL 

'* I cannot but consider the omission immediately and at onoe to call Sir Thomas 
Beynell's attention to the effect of the opinion, as affording very cogent evidence 
that he never intended to set him right as to the real nature of his interests. If he 
did not at once put him on his guard when he wrote to him at great length, as soon 
as he got the opinion, what reason v& there for supposing he would do so afterwards? 
I can discover none. There is no evidence of his having done so. The probability 
as he did not do so at first, is, that he would not do so afterwards; and I think that 
in the subsequent correspondence I discover satisfactory, I might say uresistible 
proof) that no such communication ever was made to him. I allude particularly to 
the letters which passed between Captain Sprye and Sir Thomas Reynell m the 
month of March, 1844." 
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Stinton's opinion. The letters to which I have just referred, are 
ihose in which Sprye speaks of the plainti^'s interests as being 
contingent. These expressions may undoubtedly be satisfied by 
referring to the legal contingency of the plaintiff himself having 
issue. But it would be difficult to persuade me that such an 
event was really in contemplation of the parties. And Sprye's 
letter of the 12th of February, 1846, in which he speaks of the 
plaintiff's heir (the terms used at the commencement of the cor- 
respondence) does not admit of the same explanation. 

There are a few other points in the case corroborating the view 
I have taken of it, which I shall very briefly notice. 

The conduct of Sprye, with reference to the Williams Rey- 
nells, I have already noticed. Adverting to the real ignorance 
of Sprye upon the subject, I cannot regard this portion of the 
case except in the light of management on the part of Sprye. 

Sprye's representations to the plaintiff at the outset, that the 
lawyers were to have the moiety, and his subsequent assertion 
that this moiety had been made over to himself, was highly cen- 
surable, and if it had not been afterwards explained to plaintiff, 
would have been ground sufficient to avoid the deed of the 15th 
of July, 1843. That explanation, however, by no means clears 
Sprye. lie had previously made an impression upon the plain- 
tiff 's mind; and it by no means follows, that, without 
[^262] that previous impression, the plaintiff would have *con- 
sented to what he did, had he known that it was Sprye 
and not the lawyers who were to have the moiety. 

The letters of the 12th of March, 1843, and the 17th of April, 
1844, called the concocted letters, fall under the like observation. 
Their effect upon the plaintiff's mind might have been widely 
different, if he had known they were Sprye's letters, and had 
not supposed they came from Yonge. I may, indeed, privately 
doubt whether the plaintiff would have been much influenced 
by such knowledge ; for, with the impression he was under as to 
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the worthless characters of the Williams Eeynells, their conspi- 
ring to defraud him, and the desperate, nature of his chance, it 
may be that he would have done anything that Sprye required 
of him. The intention to prevail on the plaintiff to make a codi- 
cil to his will, confirming the deed of the 15th of July, 1843, I 
will not rely upon, except as evidence that Sprye knew how 
questionable was the transaction in which he was engaged with 
the plaintiff. Yonge's advice, twice given, once to Sprye, and 
once to the plaintiff himself, that the plaintiff should have his 
own solicitor, is of the same character as the last. 

The contents of the deed of the 15th of July, 1848, is a point 
I will call attention to in this place. The recitals in that deed 
are at variance with the truth of the case, and furnish much im- 
portant observation in favor of the plaintiff's claim to be relieved 
against it The attempt to compromise the suit, following so in- 
stantaneously as it did on the plaintiff's letter of the 14th of 
May, 1844, necessarily raises the question why that attempt 
was not made by Sprye at the very outset of the transaction. 

It remains to be seen what effect I am to give to the points of 
defence set up on behalf of Sprye. 

*First, it was said, that the bill puts the plaintiff's [*263] 
case wholly upon fraud ; and that, by a settled rule of 
the Court, where pleadings are so framed, and proof of fraud 
fails, no relief can be given upon any other ground, as ignorance 
or mistake, although these, if relied upon alone for 
obtaining relief, might have been sufficient.(a) *The [*264] 

(a) On tiiia part of the case, Sir J. L. Knight Bruce, L. J., on the rehearing, 
Baid: — 

" Stress was also during the argument professed to be laid on a case decided by 
the House of Lords in the year 1848, reported by Messrs. Clarke & Finelly,* which 
however can be better and more thoroughly understood by reading the printed ap- 
peal papers belonging to it, but especially the examination of it in a Treatise of the 
Law of Property as administered by the House of Lords, published in 1849,f a well 

* Wylde v. Gibson^ 1 H. L. Cao. 605. f Page 614, et se^ 
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answer to this I have already given, and without admitting 
that firaud has not been proved independently of the non- 
known and valuable work, where the learned author has elaborately considered the 
case, which, if his comments on it are well founded, is perhaps as remarkable as 
any in the history of the civil judicature of the House of Lords. But whether his 
yiew of the &ct8, the equity and law of it, or, on the contrary, those taken by the 
Peers who advised the House of Lords upon it, are correct, it is binding here as an 
authority, and, if it can, ought to be applied in this instance. I do not find myself 
able, however, so to apply it, or to agree with the learned couusel for Captain and 
Krs. Sprye in their assimilation of it to the present I do not consider the former 
as furnishing a rule or precedent for the latter. It has been contended, that fraud 
or impropriety of conduct has not been alleged by Sir Thomas Reynell's bill, except 
as agaiust Captain Sprye and Mr. Yonge jointly; and that, aa Mr. Youge has been 
dismissed, though without costs, and there has not been a petition of rehearing or 
appeal by him or Lady Elizabetli Reynell, the consequence must be, the dismissal 
cf Sir Thomas Reynell's bill To this, however, I cannot accede. Upon the cir- 
cumstauce, that the actual petition of rehearing or appeal is general and unlimited, 
and that Mr. Yonge, a respondent to it, has appeared upon it, I lay no stress. I 
give no opinion whether, rebus sic stantibus, the Court has jurisdiction to vaiy the 
Yice-Chancellor*s decree in a manner favorable to Mr. Yonge, or unfavorable to him. 
But I apprehend it was clearly within the judicial power of the Vice-Cliaccellor dia- 
missing Mr. Yonge, to make with consistency the decree which I find made against 
Captain and Mrs. Sprye. The argument has in efiect gone the length of contending, 
that, if relief in equity is sought against a man alleged to have obtained an instru- 
ment by firaud, or otherwise improperly, fh)m the plaintiff for the benefit of the de- 
fendant, and the facts alleged as constituting or showing the fraud or impropriety 
are proved against him, and do constitute or show the fraud or impropriety, the suit 
must fail, because the bill has incorrectly and untruly alleged the third person to 
liave been a participator and joint actor in the facts, with such intentions and in 
such manner as to have been guilty of the fhiud or misconduct equally and in co- 
operation with him. The incorrect and untrue mode of stating the case may affect 
the costs, but to say that it can do more, is to contradict alike theory and practice, 
precedent and principle. Where indeed it can reasonably be suggested that the de- 
fendant may have been to his prejudice crippled or misled m his defence by the 
plaintiff's inaccurate mode of stating his case, the Court has the means of providing 
a remedy for any possible injustice, not only as I have said in point of costs, but by 
giving the defendant an opportunity of adducing evidence or further evidence before 
itself, or a Master, or a jury. Here in my judgment neither Captain nor Mrs. Sprye 
has been crippled or misled in their defence." 

Upon the general case of fraud their Lordships thus expressed their concurrence 
in the judgment of the Vioe-Chancellor : 

Sir J. L. Knight Bbuck, L.-J., after an examination of the evidence, concluded: 
— " Anything to my apprehension more thoroughly bad in equity upon the whole 
than the deed impeached| I never knew; nor, after doee attention to the subject^ 
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♦disclosure of Mr. Stinton's opinion, tbat, at all events, [*265] 
is sufficient to establish a case of fraud against Spr je, 

can I hesitate as to relioving against it in Sir Thomas Reynell^s suit Ifj indeed, 
after its execution, he had, with sufficient knowledge of the true state of the facts 
and of his rights, either confirmed the deed or allowed Captain Sprye to bestow 
labor and incur expense on the basis of it, and in reliance on it, a ditferent course 
might very possibly have been correct, but no such case is proved, or in my opinion 
proveable. There was no substantial difference, it is plain, in my judgment, between 
the state of his mind and information when he executed the deeds of 1843, and 
when he signed the draft of the conveyance.^' 

Lord Cbakwobth, L. J., said — " The facts established in proof disclose a case of 
fraud fully warranting the decree. It may be Impossible to give a deflziition of 
what constitutes fraud in the contemplation of a Court of Equity, so as to meet all 
the various combinations of circumstances to which that word may apply : but there 
can be no difficulty of saying, that, whenever any one has by wilful misrepresenta- 
tion induced another to part with his rights, in the belief that such representations 
were true, this is in the plainest and most obvious sense a fraud, which tliis Court 
will not tolerate." And after a minute examination of the letters and documents id 
evidence, his Lordsliip added: — "I have thus arrived at the conviction, that, in three 
distinct respects. Captain Sprye misled Sir T. Reynell in the treaty, which ultimately 
led to the execution of the deed of conveyance of the 15th of July, 1843 : — ^first, 
by representing to him that the jproposal to share the property was one usual among 
men of charapter, and one on which Mr. Yonge had proposed to act ; secondly, by 
leading him to believe that the benefits to be obtained for him or his heir could only 
be so obtained, if at all, through the medium of a doubtful and costly litigation ; 
and thirdly, by not explaining to him, after Mr. Stinton's opinion had been obtained, 
that bis interest was not contingent, as he had originally described it, but an abso- 
lute indefeasible interest^ subject only to the chance of Mrs. Williams Reynell leav- 
ing issue. 

" Eveiy one of these considerations would be material ingredients towards ena- 
bling Sir T. Reynell to form his judgment as to whether he should or should not ac- 
cede to the proposal of Captain Sprye. If he had not received what was equivalent 
to an assurance that Mr. Yonge considered the proposed division of the property as 
the usual course of conducting business on such occasions ; and if he had not been 
led to suppose that his interest was contingent, depending on the chance of his sur- 
viving Mrs. Williams Reynell, and then only to be recovered by expensive and doubt- 
fhl litigation, it may well be that he would not have acted as he did ; perhaps he 
might, perhaps he might not But this is a matter on which I do not feel called 
upon, or indeed at liberty, to speculate. Once make out that there has been any- 
thing like deception, intentional deception, and no contract, resting in any degree on 
that foundation, can stand. It is impossible so to analyse the operations of the hu- 
man mind as to be able to say how fkr any paiticolar representationa may have led 
to the formation of any particular resolution, or the adoption of any particular line 
of conduct No one can really do this with certahity. even as to himself^ still less 
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[*266] ^and that is sufficient against all personsclaiming de* 
rivatively through Sprye : Huguenin v Basehy.{d) 

as to another. Where certam statements have been made, all in their nature capa- 
ble more or less of leading the party to whom they are addressed to adopt a particn- 
lar line of conduct, it is impossible to say of any one of such representations so 
made, that, even if it had not been made, the same resolution would have been 
taken, or the same conduct followed. Where, therefore, in a negotiation between 
two parlies, one of them induces the other to contract on the &ith of the represen- 
tations made to him, any one of which has been untrue, and known to the party so 
to be, the whole contract is in this Court considered as having been obtained fraudu- 
lently. Who can say that the untrue statement may not have been precisely that 
which turned the scale in the mind of die party to whom it was addressed ? The 
case is not at all varied by the circumstance tliat the untrue representation or any 
of the untrue representations may in the first instance have been the result of in- 
nocent error. H after the error has been discovered, the party who has innocently 
made the incorrect representations, suffers the other party to continue in error, 
and act on the belief that no mistake has been made, this, from the time of tho 
discovery, becomes, in the contemplation of this Court, a fraudulent misrepresenta- 
tion, even though it was not so origiually. These are all principles of such obvious 
justice as to require neither argument nor authority to illustrate or enforce them, 
and they need but to be stated in order to command immediate assent The only 
question can be, in each particular case, how far tho facts bring it within tho 
principle. I have already pointed out several particulars, in which I think these 
principles apply to the present case ; and therefore, without inquiring whether 
there are or are not other instances of misrepresentation fatal to the case of Captain 
Sprye, I feel bound to say that I concur with Sir James Wigram in his eoncloaioDy 
that the conveyance of the 15th of July was obtained by fraud, and so must be 
set aside. 

'' It would not be right that I should leave unnoticed an argument much pressed 
at the bar, and which carries with it a semblance of justice, but to which t have 
not felt it possible to yield my assent It was said, that, during the whole of tho 
negotiations, Captain Sprye not only lefr Sir Thomas Reynell at perfect liberty to 
consult his friends and professional advisers, but even on several occasions recom- 
mended him to do so. To a f^ceaX extent this certainly was the case ; and if tbo 
relief sought in this suit had rested on mere mistake, if Captain Sprye had not, by 
misrepresentations of &ct^ which I cannot treat as unintentional, led Sir Thomas 
Reynell to believe that his rights were different from what in truth they were, it 
may be, that the argument to which I am now adverting would have prevailed. 
In such a case, perhaps, this Court might have considered tiiat it was the folly of 
Sir Thomas Reynell to hove acted witliout advice, and might have refliaed to assist 
any person who was so singularly little alive to his own rights. Qui vult decipi, it 
is said, deciplatur. But no such question can arise in a case like the present, where 

■' ■ II' .~.. ..!■ .,-11 -^ 

(a) 14 Yes. 289. 
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*This view of the case is that upon which the prayer [*267] 
for relief proceeds. 

A second point made by Sprye's counsel was, that the plain- 
tiff was not proved to be the heir of Sir Richard Littleton Key- 
nell ; and that, if he were not such heir, he had no interest in 
the matters in question in this cause. To that argument I can- 
not accede. If it were necessary to prove in this cause that the 
plaintiff is the heir of Sir Richard Littleton Reynell, I incline to 
think, that, in a contest between the plaintiff and Sprye, there 
is evidence sufficient for the purpose. I need scarcely go further 
than refer to the narrative affidavit, the recitals in the deed of 
the 15th of July, 1843, and the fact that Sprye purchased the 
second moiety of the estate upon a valuation which assumed that 
the plaintiff was the heir of Sir Richard Littleton Reynell ; and 
the suggestion, unsupported by a tittle of evidence, even 
of reputation in the *family, that Sir Richard Littleton [*268] 
Reynell might have had female issue, is not sufficient, 
as between the plaintiff and Sprye, to raise any doubt on the 
case. Bat the conclusive answer to the argument is, that the 
deed of the 15th of July, 1843, proceeded upon the supposition 
that the plaintiff was the heir of Sir Richard Littleton Reynell. 
Whilst that deed remains, the plaintiff is impeded by it in the 
pui-suit of his rights ; and if it was obtained by fraud, the plain- 
tiff has a right to have the impediment removed out of his way, 
as against the party who defrauded him. 

It was suggested further, on behalf of Sprye, that the basis on 
which the transaction proceeded makes ignorance, mistake, or 

one contracting party has intentionally misled the other by describing his rights 
as being difierent from what he knew them really to be. In such a case it is no 
answer to the charge of imputed fraud to say, that the party alleged to be guilty 
of it recommended the other to take advice, or eyen put into his hands the means 
of discovering the truth. However negligent the party may have been to whom the 
incorrect statement has been made, yet that is a matter affording no ground of de< 
fence to the other. For no man can complain that another has too implicitly relied 
on the truth' of what he has himself stated. This principle was fully recognized in 
the case of Bobell v. Steven^ 3 B. A 0. 626, referred to my learned Brotiier in tb^ 
course of the argument'* n 

Vol. VITI. 32 
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fraud alike inapplicable to the case. It was said, that the basis 
on which the transaction proceeded was, that of the sale of a 
secret by Sprye, and that Sprye's right to the first moiety at- 
tached the moment he informed the plaintiff of his rights under 
Henry Reyneirs will ; and that, the plaintiff having afterwards 
perfected the contract by conveyance, this Court would not re- 
lieve. The argument is, that, the right having attached in the 
jftrst instance, Sprye's subsequent correspondence was voluntarily 
and of no effect upon the original contract Now, whatever 
Sprye's original intention may have been, it is clear to demon- 
stration upon the correspondence, that the transation did not 
proceed upon any such basis as the mere sale of a secret It is 
manifest, that, until the plaintiff executed the deed of the 15th 
of July, 1843, he was open to accept or reject Sprye's services. 
And all the correspondence preceding the 24th of July, 1843, 
was addressed to the purpose of inducing the plaintiff to adopt 
Sprye^s suggestion, contained in his original proposal. If it 
were not so, I am not prepared to admit that the case could be 

sustained as the sale of a secret To constitute a 
[*269] secret in the *sense here spoken of, it is not enough 

that the thing disclosed shall, at the time of the dis- 
closure, be unknown to the party to whom it is made. If the 
property to which the disclosure relates is in the hands of trus- 
tees for the party entitled, and there is no adverse claim after the 
death of the party in possession, the disclosure is a nullity. 
Such I assume to have been the case here, and the plaintiff 
would have been without motive for conveying half the estate 
to Sprye, if Sprye had not impressed his mind with the belief 
that difficulties existed in the way of establishing his right 

The only remaining point I will notice is one which was much 
pressed by Sprye's counsel, and which appears to me to con- 
stitute the only real difficulty in the plaintiff's case. I allude to 
the opportunities which the plaintiff had of seeing what his 
.rights were, and the evidence his letters furnish, that he had to 
some extent looked into the case. I cannot, however, for the 
reasons I mentioned in a former part of the case, consider this 
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as sufficient Whatever opportunities the plaintiff may have 
had of knowing his rights, and whatever boasts he may have 
made of his skill in understanding legal documents, it is plain 
upon the whole correspondence, that he trusted implicitly to 
what Sprye told him ; and Sprye's statements, it will be remem- 
bered, are dehors the will of Henry Eeynell and the documents 
which the plaintiff saw. Upon this part of the case, therefore, 
I think the plaintiff is entitled to be relieved against the deed 
of the 15th of July, 1843. 

With respect to the contract for the sale of the second moiety 
of the estate, I can add nothing to the observation I made at the 
time of the argument I then said, and I adhere to the opinion 
I then intimated, that, if the deed of the loth of July, 
1843, was successfully impeached, *the contract of the [*270] 
14th of May, 1844, could not be supported — ^the con- 
tract was based on the previous transaction. Indeed, one of 
Sprye's main arguments with the plaintiff for prevailing upon 
him to sell the second moiety, was, that such sale was necessary, 
or very important, to enable Sprye to enforce his rights in the 
suit against the Williams Beynells. I cannot regard the con- 
tract of the 14th of May 1844, as unconnected with the previous 
transactions.(a) 

(a) Upon this point the Lords Justices also concurred with the Vic^Chancel- 
lor : — • 

Sir J. L. Kntght Brucb, L. J., said — " Witli respect to the agreement of May, 
1844f it is so closely connected, so intimately associated with the impeached deed, 
that, tlie deed failing, I do not see how the agreement can witii propriety be sup- 
ported. Can it be alleged, that, without the deed, without the transaction upon 
the basis of wliich Sir Thomas Reynell was induced and intended to execute the 
deed, — can it be safely said, that free, and knowing himself to be free from that 
transaction and the deed, he would have made the agreement? Would not, to 
hold the latter binding on him, he in a sense to gire a degree of force and efft^et to 
the deed? Retaining the agreement, would not Captain Sprye be retaining a 
benotit Bubstnntiully under the deed ? I am of opinion, that Sir Thomas Reynell 
haying entered into the agreement under the erroneous notion that he was bound 
by the deed, from whioli, in my judgment, his devisee is entitled to be delivered 
and relieved, that lady is entitled to be delivered and relieved from the agreement 
also. And this I say, Independently of the veiy questionable means, (they were 
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[*271] *I could have wished that the plaintiff's case had 
ended here. After the observations of the Lord Chan- 
cellor in AUwood v. SmaU^{a) I may be at liberty to speak of 
the very objectionable practice of making witnesses defendants 
in a cause for the purpose only of praying costs against them. 
I had occasion to consider this subject in a very late case, 
Marshall v. Shdden^Qj) in which, however, I had no doubt as to 
the decision I ought to come to. In this case I have felt more 
diflBLculty than I did in that ; I have, however, satisfied myself in 
this case, that there is no ground for imputing immoral conduct 
to Mr Yonge. Twice he recommends that the plaintiff should 
have a solicitor of his own. And it was, I think, owing to this 
advice, that the plaintiff's case was put into the hands of Messrs. 
Walker & Grant, the plaintiff's solicitors in this cause. I con- 
fess, I am a little surprised that this circumstance alone did not 
operate upon the mind of the plaintiff, or those who advised 
him, so as to lead to the conclusion that Yonge had not, inten- 
tionally at least, deceived, or assisted in deceiving, the plaintiff. 
If I am to hold Mr. Yonge liable for the costs of this suit, it 
certainly will not be upon the ground of moral delinquency, 
but upon the ground that he has so mixed himself up with 

probably more indeed than questionable,) to whicli, subsequently to October, 1843, 
Mr. Yonge and Captain Sprye, or one of them, had recourse for the purpose, — ^I 
will not say of driving, I will not say of coaxing, — I will say of conducting Sir 
Thomas Beynell into the agreement, in which matter, as to legal or professional 
advice, he stood as he did in the matter of the deed." 

Lord CRANWOBTn, L. J., said-r-" The reasoning by which I have satisfied myself 
of the plaintiff's right to set aside the conveyance, also disposes of that part of the 
bill of Sir Thomas Rej^eU in which he seeks to have the contract for the purchase 
of the other moiety delivered up and cancelled, and also of the cross suit For, 
independently of all other objections to that contract, it is clear that Captain Sprye, 
having, by what I must consider as firaud, pat Sir Thomas Reynell in the position 
of being the 6wner of a moiety instead of the entirety, could never deal for the 
purchase of that moiety. Such dealing is, in truth, but a continuation of the 
original fraud ; and on that short ground I am clearly of opinion, that the contract 
of the 14th of May, 1844, must be considered as having been obtained by fraud, 
and must be delivered up to be cancelled ; and that the cross bill, filed for the pur- 
pose of enforcing a specific performance of that contract, was properly dismissed 
with costs." 

(a) 6 C. & F. 233. (6) 7 Hare, 428. 
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Sprye's acts, that he must, for judicial purposes, be considered 
as identified with Sprye in those acts. But I think I 
*should be going too far in so treating the case. How- [*272J 
ever improper it ipay have been in Sprye to tell the plain- 
tiff that the two concocted letters of the 12th of March, 1843, and 
the 17th of April, 1844, were Yonge's letters, I do not think the 
observation applies with the same force, if at all, to Yonge. A 
solicitor is not necessarily answerable for writing a letter to his 
own client for the purpose of being shown to others. And if 
that be so, the circumstance, that Yonge was expressing Sprye's 
opinions, would not make the act fraudulent, provided those 
opinions were Yonge's also. I think the case is not brought 
within the anomalous rule relied on by the plaintiff for making 
Yonge a defendant in the suit. But I shall do in this case as I 
did in that of Marshall v. Sladden, following the case of Harvey 
y. Mounty{a) at the Bolls, and dismiss the bill against Yonge, 
without costs. 

One observation only remains. The effect of making Yonge 
a defendant in the cause has been that Sprye has not examined 
Yonge as a witness. And a question remains whether Sprye's 
case might not have been different from that which I have de- 
cided against him, if Yonge had not been made a defendant, and 
Sprye had examined him as a witness. I have considered the 
case with reference to this point, but my opinion is, that the case 
could not have been materially altered by anything Sprye could 
have gained from Yonge's evidence. The answer of Yonge in 
the cause enables me to come to this conclusion.(ft) 

i 

(a) 8 Boav. 439. 

{b) On the point of the illegality of the transaction on the ground of champerty, 

Sir J. L. Kniqht Bruoe, L. J., said — *' The understanding, the agreement that I 
haye been just mentioning, appears to me to have been in substance and effect 
this: that, inasmuch as Heury Reynell was believed by Sir Tliomas Reynell and 
Captain Sprye to have died the owner of freehold estates, considerable in extent and 

m 

value, as Sir Thomas Roynell was neither in the possession or enjoyment of that 
property or any part of it, nor correctly aware of its particular situation or rental : 
but as they believed that in the character of heir, if he was the heir of Henry Rey- 
nell, or in the character of heir, if he was tlie heir of Sir Richard Rcj^nell, or in the 
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DscLi^BB the deed of the 16th of July, 1843, void, except as regards 

[*273] the two mortgage-deeds of the 15tb of January, 1844, and *the 23d of April, 

1844. And that the contract contained in the letter of the 14th of May, 

1844, is also void. Declare, that the defendant Sprye is bound to pay to W. 6. 



character of devisee under the will, if there was a will, of Henry Reynell valid as to 
bis freehold estates, or in more than one or each of these modes, Sir Thomas Rey- 
nell liad some right or rights, immediate or not immediate, of more or less value or 
importance, to or in these estales; and as this right or supposed right, these rights, 
or supposed rights, Captaiu Sprye represented to Sir Thomas Reynell, and which be 
accordingly considered, to be of uncertain extent, likely to be resisted or questioned, 
nor susceptible immediately or easily of proof| the ascertainment, assertion, and 
establishment of this right or these rights, or any, if any, whether on the footing 
of intestacy on the part of Henry Reynell or otherwise, were to be and were 
undertHkcn by Captain Sprye, so fur at least as reasonable diligence and reasonable 
endeavors on this part would extend and could be effectual, that the expenditure 
for the purpose should be his ; that Sir Thomas Reynell should be at no expense^ 
nor incur any liability ; and that upon those terms Captain Sprye should have 
half the benefit of what should be so ascertained, asserted, and established, that is 
to say, should — ^subject to the lifo estite,* if there should prove to be any, in Mrs. 
Willbims Reynell, to the life interest, if there should prove to be any, of her hus- 
band, to the interest, if any, of her possible issue, to the interests, if any, of Sir 
Thomas ReynelVs possible issue, to the interests, if any, of Sir Richard Reynell^s 
issue, if any, and of his devisee, if any; and to the questions whether, material or 
immaterial, of Sir Richard Reynell having been Henry Reynell's heir, and Sir 
Thomas Reynell being Sir Richard ReynelVs heir — ^have half the freehold property 
of Henry Reynell, whatever it might be, 

"Such an understanding, such an agreement, (which was, in my opinion, ex- 
pressed substantially, with sufficient accuracy, upon the exhibit R. in its original 
state, nor ever abandoned by Captain Sprye or Sir Thomas Reynell, however affect- 
ed by the argreement of May, 1844,) may or may not have amounted strictly in 
point of law to champerty or maintenance, so as to constitute a punishable offence, 
but must, in my judgment, be considered dearly against the policy of the law, 
clearly mischievous, clearly such as a Court of equity ought to discourage and re- 
lieve against I need not repeat a reference to the authorities quoted during the 
argument, nor need 1 mention WiUia v. The Duke of Portland, (3 Ves. 494,) Kenney 
V. Browne, (3 Rigeway, P. 0. 462,) Burke v. Oreene, (2 Btdl 4 Boattie, 617,) and 
Stevens Ba^eU, (15 Ves. 139,) if they were not particularly cited. 

*' It was suggested by one at least of the learned counsel, that cases between 
Bolicitprs and clients, and cases where the illegality of a contract or its contraven- 
tion of public policy has been effectually alleged by a defendant against a plain- 
tiff, furnish little or no support to a bill such as that of Sir Thomas Reynell; and 
it may be true, that principles or rules are applicable to transactions between 
solicitors and their clients, which are not applicable to those between persons 
standing not in any such or any similar relation to each other ; but it was aot^ nor 
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Watson and J. Watson, tlieir executors, &Cy the amoont of principal, inte- 
rest, and costs *due on the said mortgages, and to procure, at his own ex- [*2'74] 
pense, a reconveyance of the said mortgaged property to the plaintiff Lady 
Elizabeth Louisa Reynell, or as she shall direct, Take an an account of the 



could reasonably have been, said that a transaction may not be bad for champerty 
or maintenance, or to use a phrase more than once found in the books, as savoring 
of champerty, though between persons not affected by any such or any analogous 
connection. Again, we know that there are instances in which a case, available 
and effectual in this Court for defeating a plaintiff, is unavailable and ineffectual 
for the purpose of obtaining a decree against a defendant Upon many a contract, 
whether bad or good at law, this jurisdiction has refused to act, whether for or 
against the instrument or transaction ; and in the present instance, of course, the 
dismissal of the bills of Sir Thomas and Lady Elizabeth Re3mell would not neces- 
sarily be inconsistent with the dismissal of the bills of Captain and Mrs. Sprye. It 
is obviously true, that Sir Thomas Reynell participated in the transaction which I 
just described and characterised ; and if he and Captain Sprye had been, to use the 
old legal phrase, in pari delicto, the public policy ought not to be considered as 
interested in &vor of allowing one to sue the other for relief against the contract, 
there might possibly be ground for contending that Sir Thomas Reynell's suit ought 
to &iL But where the parties to a contract against public policy or illegal are not 
in pari delicto, (and they are not always so,) and where public policy is considered 
as advanced by allowing either, or at least the more excusable of the two, to sue 
for relief against the transaction, relief is given to him, as we know from various 
authorities, of which O^xjrne v. WiUtams^ (18 Yes. 379) is one. 

" Here it cannot reasonably be said, that Captain Sprye, in the matter of the im- 
peached deed of July, 1843, was not more blameable than Sir Thomas Reynell, 
who either had not a legal adviser as to the matter, or had none but Mr. Yonge ; 
and if Kr. Yonge was so, then he adhered much more to Captain Sprye than Sir 
Thomas Reynell, and failed in duty to the latter, who, I am upon the evidence 
convinced, did not suppose that In entering into the agreement on the basis of 
which the impeached deed was executed by him, or in executing it, he was doing 
an act contrary to public policy, or illegal, or open to the censure of a Court of justice. 
I believe he did not mean to do anything wrong." 

And on the question of costs, his Lordship said — ** Whatever ought to bo thought 
of Mr. Yonge^s conduct, as fraudulent or free from fraud, it is clear, that, in a 
course of acting contrary to public policy, and to rules by which a professional man 
especially ought to hold himself bound, Mr. Yonge has, through misapprehension 
or insufficient information, or otherwise without or with censurable intentions, 
directly participated ; and as he was personally mingled with the case in 1843 and 
1844, so he appears in it in a questionahle light, often enough to relieve from blame, 
and to prevent much wondering at the act of making him a defendant Nor am I 
sure, that, if iit, Yonge had been made by the Yioe-Chanoellor liable for the plain- 
tiff 's costs in Sir Thomas Reynell's suit, I should have been prepared to dissent 
from that Here there was a masked tran8actk>n. A solicitor ought to know that 
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[♦2t5] principal, interest, and coats due to W. G. Watson *and J. Watson on tho 

said mortgages. Direct Sprje, on or before the 6th of July, 1850, to 

pay to W. G. Watson and J. Watson, their executors, administrators, or assigns, 

the amount of what shall be so found due. Declare, that 'the plaintiff is to be 

his duty professionally prohibits him (if as a man he is not by instinct drawn back) 
from assisting, or lending his name or credit where there is aliud simulatum aliud 
actum. Here there was aliud simulatum aliud actum. Mr. Yong^ was an abettor 
in composing and uttering documents, which, not recording an affair of business as 
it truly was^ did record it as truly it was not And why? because the true trans- 
action was unlawful — ^because, truly told, it announced its own failure, vanity, and 
nothingness (to use no harsher term) — and this is dono by a minister, an officer of 
the superior Courts of justice. If Captain Sprye (whether student or not) was uik* 
aware how the English laws regard the traffic of merchandizing in quarrels, of 
huckstering in litigious discord, or was ignorant of the value of truth merely as a 
commodity m business, Mr. Yonge should have informed him better; nor, in any 
event, should Mr. Yonge have allowed Sir Thomas Re^-nell to remain at once 
without a solicitor, and without a due understanding of the manner — ^the grave 
manner in which he, a gentleman and a solicitor, full of years and honor, was com- 
mitting himself. Still I cannot say that I have a firm impression that the decree 
ought to have charged Mr. Yonge with the costs, and he will be neither charged 
nor relieved on this occasion. It has not indeed been suggested for him that he 
ought to have his costs. 

*' It has been seid^ likewise, that Sir Thomas Reynell's bill, so &r as it is directed 
against Captain Sprye on the ground of'fraud, distinct from champerty or supposed 
champerty, and distinct from any question of public policy, is, if not groundless at 
least, exaggerated and mflamed in a manner to be disapproved and discouraged. 
For this argument, whatever its weight or extent, there wus probably more foun- 
dation in a former than in the* present state of the bill, and perhaps even in its 
actual state there is some room. The mode of acting, however, which Captain 
Spiye seems to have thought justifiable, was such on< liis part that he cannot, I 
think, well complain that it was viewed unfavorably, even without regard Uy any 
question of mere law or public policy. And if it was merely an error, even with 
regard to any question of mere law or public policy, stiU, i( so far as Su- Thomas 
Beynell's suit is concerned, the decree liad exempted Captain Sprye from a portion 
at least of the costs, it may be that I should have ag^ed. Sir Thomas Reynell was 
not a young, an embarrassed, or an isolated man, he was not out of society, was 
well connected, was the brother-in-law of an archbishop, was often or occasionally 
in London, was in good circumstances^ of high military rank, and liad the means 
of obtaining with facility the best advice. If he was deceived, he was so under 
circumstances that do not) it is true, induce me to say qui vult decipi decipiatur, 
but may remind one perhaps of the saying. And if it was merely in errer, he re- 
calls to mind that passage in the Digest (lib. 2. tit 6. 9. § 2,) where Pcniku tells 
us — Sed facti ignorantia ita demum cuique non nocet, si non ei summa negligentia 
objiciatur. Quid enim, si omnes in civitate sciant quod ille solus ignorat? £1 
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at liberty *to use the names of the defendants Sprye and his wife, and [♦276] 
Charles Wilson, in such proceedings as may be necessary for procuring a 
reconveyance to her, or as she shall direct, of the said mortgaged property; 
and that she is to be entitled to recover ^against Sprye the principal, inter- [♦2'71] 
est, and costs, she may properly pay to W. G. Watson and J. Watson, their 
executors, Ac, for the purpose of procuring such reconveyance. And, upon satisfac- 
tion of the said mortgages, let the deed of the 16th of July, 1843, be delivered up 
to be cancelled Let the letter of tlie 14th of May, 1844, be forthwith delivered 
up to be cancelled. Order that the defendant Sprye and his wife, and Charles Wil- 
son, be restrained, by injunction, from in any manner interfering with the property 
comprised in the deed of the 16th of July, 1843, except for the purpose of 
procuring the reconveyance thereof fh>m W. G. Watson *and J Watson to [*2'78] 
the plaintifir.(a) Dismiss the Bill, BeyneU v. S^^T/e^ as against the defendant 
Yonge, without costs. Dismiss the bill, Sprye v. BeyneU, with costs. Such costs, 
nnd also the plaintiff's costs in Reynell v. Sprye (Including the costs of Sir T. Rey- 
nell, deceased,) to bo paid by the defendant Sprye. 

recte Labeo definit : sdentiam neque curiosissimi neque neglegentissimi hominis 
accipiendam, verum ejus, qui eam rem diligenter inquirendo notam habere possit 
Sed juris ignorantlam non prodesse, Labeo ita accipiendum existimat, si jurisoon- 
sulti copiam haberet, vel sua prudentia instructus sit, ut, cut facile sit scire, ei 
dotrimento sit juris ignorantia. Quod raro accipiendum est. 

" Sir Thomas BeyneU too, though not, as I have said, in equal fault with Captain 
Sprye, was a party to a bargain against public yolicy. Yet, if these considerations 
are insufficient, as of course they are, to justify disingenuousness, how very far are 
they from affording an excuse for tumiog to advantage the unsuspecting* trust of 
confiding simplicity. 

" Whatever may formerly have been the course, or supposed course, of tiiis 
jurisdiction, it is now, I apprehended, considered that where the Master of the 
Bolls or Vice-Chancellor has by decree given substantial relief against a defendant) 
with costs against him personally, it is competent to this jurisdiction, upon a rehear- 
ing by way of appeal, affirming the decree as to the relief, to vary it as to the 
costs ; but 1 conceive, that, to render this course correct, there ought to be a judicial 
dissent as to the costs, strong, clear, and undoubting. That the decree here, so &r 
as it goes, is certainly right in the relief which it gives, I have no doubt; and as 
to the costs of Sir Thomas Beynell's suit, if I doubt, I cannot say that I do more, 
or that the inclination of my opinion is not with the decree in this respect" 

(a) To this, the Lords Justices added an injunction, restraining Sprye from bringing 
or prosecuting any action or proceedings at law against the phuntiff, as executrix or 
devisee of Sir T. BeyneU, upon or in respect of Uie two instruments which the de- 
cree declared void ; and their Lordships required Lady Elizabeth BeyneU to under- 
take to abide by such order as the Court might make concerning the deed of indcm< 
Dity from Sprye to Sir T. BeyneU. 

Vol. Vni. 88 
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CuBTis V. Fulbrook. 

Correction of the Report of OurtU v. I^tlbrook^ pp. 25 and 29 of this volume, on 
the point of an implied power of sale of real estate vesting in the executor. 

In the report of this case (p. 29) the Vice-Chancellor is stated 
to have held, that the executors had a power of sale by impli- 
cation, and were proper parties to the suit. The Reporter has 
reason to believe that the expressions of the Vice-Chancellor 
were inaccurately collected, and that they would have been 
more correctly represented by saying, that, without expressing 
any opinion upon the authorities as they stood, whether the 
Court was bound to hold that the executors had an implied 
power of sale, his Honor thought, upon the circumstances of the 
case, that they were not improperly made parties to the suit 

The case is not an authority for the proposition expressed in 
the first paragraph of the marginal note (p. 25,) and nothing 
which has been decided appears to go beyond the rule, " that a 
power in a will to sell or mortgage, without naming a donee, 

will, if a contrary intention do not appear, vest in the 
[*279] executor, if the *fund is to be distributable by him, 

either for the payment of debts or legacies ;" 1 Treatise 
on Powers, p. 139, edit. 7. 

The following case lately came before Sir G. J. Turner, Y. C. : — 

Hatdok v. Wood. 
1851: July 18th. 

ISAAO Smith made his will, dated in 1830, in the following words: — "Mr. Tho- 
mas Wood and Mr. Richardson, ezecntors, the bestowment of my property — that is 
to say, the property in the Bank of England and at the small bank St Albania and 
my freehold property at St Alban's, out of this property to pay to Hannah Jannan 
502. as a reward for her kindness, and my dear sister Haydon's four children an 
equal share of the fourth part of the remainder of the moneys in the banks aforesaid, 
and a fourth part to my sister Norriss's children, and a fourth part to my brother 
James Smith, and a fourth part to my brother William Smith ; and, 83 soon as conve- 
nient, to divide the ready money amongst them, after the executors for the trouble it 
may occasion them be paid. But my three houses in Dagnall-lane, I leave to my bro- 
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ther James, during the tenn of his natural life ; and after that to be sold, and the 
money be divided into three parts, one part to my sister Haydon's four children, and 
the second part to my sister Norrisa's children, and the bird part to my brother 
James's children." 

The testator died in 1831. The executors proved the wilL James Smith, the 
tenant for life of the three houses in Dagnall-lane, died in 1850, and one of the 
children of the testtitor's sister Haydon then filed the claim against Thomas Wood, 
the surviving executor, and Isaac Smith, the heir-at-law of the testator, to have the 
three houses sold, and his share of the rents and profits paid to him. The claim 
alleged that Wood bad, by the will, power to sell the devised premise& 



Mr. Shapter^ for the plaintiff cited Curtis v. IhiB}rookj(a) 

Mr. Wa^ord^ for Wood the surviving executor, submitted to act as the Ck>urt 
should direct 

Mr. Giffard^ for the heir-at-law of the testator, denied that the power of 
sale was in the executor. The case of Curtis v. JFhdbrook, *so far as it pur- [*280] 
ported to decide that the executor had a power of sale by implication, wiis 
not justiiied by any of the earlier authorities. In Curtis v. ISdbrook, the executor 
was a stranger to the devise, and, as in Bentham v. WiUshert,{p) and in this case, 
had nothing to do with the produce of the sale. 

Mr. Sdwyr^ amicus curiae said, that the decision of the Yice-Ohancellor Wigram 
in Curtis v. FuJbrook had not been understood by the counsel in the excuse as ex- 
pressing an opinion that the executor had in that case a power of sale by implica- 
tion, but as intimating only, that, whatever might be the true construction of the 
will on that point, it would not be for the benefit of the estate to dismiss the exe- 
cutors. 



The Yioe-Cbancellok said, that, on the general point he was disposed to agree 
with the argument of Mr. Giffard, but he should not decide, on hearing a short 
cause, the question of the existence of an implied power of sale in the executor on 
the special language of tliis will His Honor adverted to the legacy of 502. given 
" out of this property," and observed, that the better course for the parties, in pru- 
dence, would be to retain the executor as a party to the suit. 



To this course all parties assented, and the order for sale was made. 

(a) 8 Hare, 25. (h) 4 Madd. 44. 

See also the recent case Doe d. Jones v. Hughes^ (6 Exch. 223,) in which it has 
been held, that, " an executor has no implied power to sell or mortgage land which 
descends to the heir charged simpliciter with the payment of debts." 



The Reporter is enabled to add, that the above correction of the note of Cwr^ v. 
Fuibrook is approved by Sir James Wigram, to whom it has been submitted. 
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[*281] *Clay v. Rufford. 

1849: Dec. Utb, 16th, I'Tth, and 18th. 

Where the absent partners in a numerous partnership are to be bound by proceed- 
ings taken in a suit in thoir absence, it is necessary that the parties who represent 
them on the record should have interests identical with those of the absent par- 
ties; and the Ck)urt, in such case, in making a decree which is to bind absent par- 
ties, must ascertain by strict proof that the parties by whom the cause is con- 
ducted have the interests which they allege that they haye, and upon which their 
title to sustain the suit is founded. 

Evidence which, in a suit by some on behalf of the others of the members of a 
joint-stock Company, is necessary to show that the plaintiflb are the managing 
directors of the Company, and that, in such character, they represent the Com- 
pany within the rule of the Court^ which allows some members of a partnership 
to represent others who are absent 

Case ui which the Court will, at the bearing, g^ve the plainti£b in such a suit tlie 
opportunity of suppljring the deficiency of the evidence as to the character which 
they sustain. 

Evidence of the number of persons constituting a partnership, for the purpose of 
proving that they are so numerous as to bring the case within the rule of the 
Court allowing a few partners to sue on behalf of themselves and others. 

Effect of an agreement for a reference to arbitration of a dispute between a vendor 
and purchaser as to certain terms, or alleged terms, of the contract, and of an 
award thereupon, in a suit subsequently instituted for the specific performance of 
the contract. 

The bill was filed by William Clay, Jacob Post, Joha 
Blackett, John Wheeley Ijea, George Allies, Daniel Rutter, 
Thomas Zachary, and Charles Hastings, on behalf of themselves 
and all other members of the company or partnership called the 
Droitwich Patent Salt Company, against Francis Rufford, a 
member and one of the board of directors of the British Alkali 
Company, for the specific performance of an agreement^ dated 
the 5th of May, 1846, signed by William Clay on behalf of the 
Droitwich Patent Salt Company, and Francis Rufibrd on behalf 
of the British Alkali Company, whereby the former Company 
were to lease to the latter the whole of their property and works 
at Droitwich for twenty one years, at the rent and on the con- 
ditions therein mentioned. 
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The bill, after stating an indenture of the Ist of March, 
1826, for the formation of the Droitwich Patent Salt Company, 
and an indenture of the 18th of June, 1834, making some alter- 
ations in the constitution of the Company, averred, that the 
plaintiffs were the present sole managing partners of the Com- 
pany, and had been duly appointed such managing partners in 
conformity with the provisions of the said deeds ; and that the 
plaintifts Post, Blackett, Lea, Allies, Clay, and Eutter, were the 
trustees of the Company, in whom the property of the partner- 
ship was vested. The bill then stated the constitution of the 
Con\pany called the British Alkali Company, and an Act of 
Parliament passed the 19th of May, 1836, entitling the 
British Alkali Company to sue and *be sued in the [*282] 
name of the secretary, or of any one member of the 
Company for the time being. The bill averred, that the members 
of the Droitwich Patent Salt Company were so numerous that 
they could not all be made parties to the suit, and that they con- 
sisted of several hundred individuals. 



The case was argued by Mr. Wood and Mr. Terrell for the 
plain tifi&j and the Solicitor- General and Mr. Speedy for the de- 
fendant. 

The points upon which the decision turned will appear in the 
judgment 



Vioe-Chancellor : — ^The plaintiffs in this case allege them- 
selves to be the managing partners of the Company or partner- 
ship called the Droitwich Patent Salt Company. They allege, 
also, that the plaintiff Jacob Post, John Blackett, John Wheeley 
Lea, George Allies, William Clay, and Daniel Butter, are the 
trustees of the plaintifis' Company, in whom the property of the 
Company is now vested. 

The defendant is a member of the British Alkali Company, 
and the Company itself is sued in his name under the provision 
of an Act of Parliament passed on the 19th of May, 1836. 
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Before and at the time of making the agreement of the 6th 
of May, 1846, th,e plaintiff's Company was, or claimed to be, 
seised and possessed of or entitled to certain lands, with the 
buildings and salt works at Droitwich, in the county of 
[*283] Worcester, subject to *a lien for 3000^. to one William 
Clay (deceased) ; and also to be possessed of the plant, 
steam-engine, and other apparatus, stock of salt, and machinery 
used in the trade. 

A treaty was entered into by the plaintiff William Clay, 
alleging himself to represent the plaintiffs' Company, and by the 
defendant Eufford, alleging himself to represent the British 
Alkali Company, for a lease or transfer of the plaintiflfe' pro- 
perty to the latter. An agreement in writing, dated the 5th of 
May, 184:6, was afterwards drawn up and signed by the plaintiff 
Clay and the defendant Rufford, containing the terms on which 
the lease or transfer was to be made. 

Disputes afterwards arose between the two Companies ; and 
to settle these disputes the present suit was instituted. The Bill 
was filed on the 22nd of May, 1847, and is by the plaintiflSj on 
behalf of themselves and all other members of the Droitwich 
Tatent Salt Company ; and it prays that the British Alkali 
Company may be decreed specifically to perform the agreement 
so entered into with the plaintiffs, bearing date the 5th of May, 
1846 ; and that the said Company, or the directors or trustees 
thereof, may be directed to accept and take from the plaintiffs a 
lease of the messuages, hereditaments, premises, and property 
comprised in the said agreement, in conformity with the pro- 
visions of the said agreement ; and that it may be declared by 
the decree of the Court, that the plaintiffs are not liable, prior to 
or as the condition of the acceptance of such lease by the British 
Alkali Company, to execute, or cause to be executed, any re- 
pairs to the said messuages, hereditaments, premises, and pro- 
perty, and are not compellable to pay or allow to the British 
Alkali Company any sum of money in respect of the 
[*284] repairs or dilapidations *thereo£ *And that the 



CASES IN CHANCEEY. 284 

1849.— Clay v. Rufford. 

British Alkali Company may be decreed to pay to the plairi- 
tifis what is now due and owing to the plaintiflfe for rent of 
the said messuages, hereditaments, premises, and property, since 
the British Alkali Company took possession thereof; and also 
the sum of 3952?. Ss. Id., the balance of the amount agreed to 
be paid to the plaintiffs for the stock of salt, moveable utensils, 
boats, and materials purchased by the British Alkali Company, 
with interest on such sums from the time the same ought to have 
been paid to the plaintiffs. And that a receiver may be ap- 
pointed of the said works and premises so agreed to be pur- 
chased by the British Alkali Company, with all proper and 
necessary directions ; and that the last-named Company may be 
restrained by the injunction of the Court from further interfer- 
ing therewith ; and that the British Alkali Company may pay 
the costs of the suit. 

To the relief prayed by this bill, the defendants have set np, 
— ^I do not say improperly set np, — every defence which the law is 
supposed to afford them ; and they have imposed upon me the 
duty of examining points, which probably would never have 
occurred to the defendants as ground for resisting the perform- 
ance of the agreement of the 5th of May, 1846, if other and more 
serious objections had not presented themselves. 

The first points, which they insist the plaintiffs are bound 
strictly to prove, is, that they sustain the character of managing 
directors and trustees of the Company ; and that in such charac- 
ter they represent the Droitwich Salt Company within the rule, 
which, in certain cases, allows a few members of a partnership 
to sue on behalf of themselves and their absent co-partners. 

In support of their case the plaintiff's have produced 
a *deed, dated the 1st of March, 1826, and made be- [*285] 
tween the several persons whose names and seals are 
thereunto subscribed and affixed (except Clay, Butter, Post, 
Hashold, Langley, Fardon, and Henry and Thomas Newman) 
of the first part, and the said Clay, Butter, Post, Hashold, Lang- 
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ley, Farden, Henry Newman and Thomas Newman, of the 
second part ; purporting to be the deed by which the Droitwich 
Salt Company was originally constituted. And assuming that 
the plaintiflfe sustain the character they lay claim to upon the 
record, I must, prima facie, I think, assume that the deed is what 
it purports to be, for in that case the deed will come out of the 
proper custody ; at least, if this proof be not sufficient, I should 
not hesitate to give the plaintiflfo an opportunity of supplying 
the deficiency in their evidence. 

By the terms of the deed, it is provided, amongst other things, 
that eight of the partners for the time being should at all times 
act as managing partners, with power to sell all or any of the 
partnership property ; and that no other person, except the man- 
aging partners, should have a right to interfere in the manage- 
ment of the concerns of the partnership. And that they should 
hold meetings in manner provided by the deed. And that all 
proceedings of the managing partners should be entered in a 
book, to be kept for that purpose, and to be signed by the secre- 
tary or clerk. Provision is also made for the annual change or 
re-election of the managing partners ; and it is provided, that a 
book shall be kept by the managing partner, containing a list of 
the number of shareholders for the time being, and the number 
of shares held by each partner respectively. It is further pro- 
vided, that the shares are not to be transferable without the con- 
sent of the managing partners, nor otherwise than by 
[*286] deed, to *be executed by the vendee or transferree. That 
no person shall be eligible as managing partner who 
shall not have previously executed the deed or some instrument 
by which he covenants to abide by the regulations of it The 
deed contains an express clause for the dissolution of the Com- 
pany in manner specified therein. 

The above deed is set out in the bill. The bill also states 
another deed of the 18th of June, 1834, providing for the man- 
ner in which alterations might be made, by which the funda- 
mental rules of the partnership might be altered. And also a 
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deed of the 81st of July, 1840, by which the property of the 
plain tiflf's Company was vested in the persons above mentioned, 
as trustees of the Company. 

The plaintiffs, having produced the above-mentioned deed, 
have proved by affidavit the signatures and hand-writing of be- 
tween fifty and sixty persons appearing to have signed the same. 
And, supposing the parties whose execution of the deed is thus 
proved to be still shareholders of the Company, their number 
will be sufficient to bring this case within the rule, which allows 
a few persons, members of a partnership, to sue on behalf of 
themselves and their co-partners ; but it is remarkable, that of 
the persons named as plaintiffs on this record, one only (viz. the 
plaintiff, Mr. Blackett) is amongst those whose execution of the 
deed of the first of March, 1826, has been proved by the plain- 
tiff; and no evidence has been given of the execution by the 
other plaintiffs of the partnership deed, or any such deed as a 
purchaser of shares is required by the partnership deed to exe- 
cute. The only evidence given that the plaintiffs are the man- 
aging partners of the Droitwich Salt Company is that of Mr. Bump- 
stead, the secretary, who says, in his answer to the sec- 
ond interrogatory, "The *said plaintiffs are the manag- [*287] 
ing partners of the said Company, and the only manag- 
ing partners thereof. They were appointed to be so at a general 
meeting of the shareholders of the said Company, held on the 
24th of February, 1843, at which I attended as their secretary. 
A minute of their said appointment was entered by me, at or 
about the time of the said meeting taking place, in the Minute 
Book of the proceedings of the said Company, which was then 
in use." 

The Minute Book of the Company is not produced ; and the 
defendants have called for my judgment upon the sufficiency of 
this evidence. I was prepared, at the time of the argument, to 
decide, that, after all that had passed between the parties, if this 
proof were not sufficient, I would give the plaintifis an opportu- 
nity of supplying the deficiency ; but as the plaintiffij' counsel 

Vol. yin. 84 
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insisted that the evidence was sufficient, and that the plaintiff 
ought not to be subjected to the expense and delay of further 
inquiry, I have been compelled to consider the point. 

The plaintiflEs' argument was that Blackett, at all events, was 
proved to be a partner in the Droitwich Salt Company ; and 
that, if all the other plaintiffs were to be treated as strangers, the 
interest of Blackett alone would sustain the suit in its present 
frame. To the abstract principle, upon which this argument 
must be founded, I cannot accede. If the absent partners in a 
numerous partnership are to be bound by proceedings taken in 
their absence, it is indispensably necessary that those who repre- 
sent them on this record should have interests identical with the 

absentees. I do not rely upon the principle of the King 
[*288] of Spain Y MachadOjip) *BXi^ other cases of that class; 

because, where the objection which prevailed in those 
cases was not taken in limine, and the Court at the hearing was 
in a condition to make a final decree, I have sometimes found 
means at the hearing of the cause, of getting over the objec- 
tion.(&) The principle I go upon is, that the Court, in making 
a decree which is to bind absent parties in a case like the pres- 
ent, is bound to assertain, by strict proof, that the parties by 
whom the cause is conducted have the interests which they say 
they have. The utmost, therefore, which I shall at this moment 
decide is, that I will, if necessary, give the plaintiffs an opportuni- 
ty of proving that they do sustain the character they claim, if it 
flhould be necessary to do so. 

The next points to be assertained are, whether the Droitwich 
Salt Company is bound by the agreement of the 5th of May, 
1846, entered into by Clay on their behalf; and whether the 
Alkali Company are bound by the signature of Rufford to the 
same agreement. 

• 
The proceedings of the Droitwich Salt Company on the 2nd 

(a) 4 Buss. 225. (&} See Bena&n v, ESadfidd^ 4 Hare, 32. 
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of June, 1846, are for the present sufficient to bind the partners 
in that Company as between each other ; and the proceedings 
of the British Alkali Company of the 9th of May, 1846, are for 
the present sufficient to show that the British Alkali Company 
must be held bound by the signature of Rufford to the agree- 
ment of the 5th of May, 1846. I say " for the present " for the 
purpose of reserving to myself a discretion to make any of the 
preceding points the subject of inquiry, if the plaintiffs should 
appear entitled to relief in other respects. 

I proceed, therefore, now to consider the substantive 
♦grounds of defence made to the bill. The first is, [*289] 
that the agreement in writing of the 5th of May, 1846, 
does not contain all the terms of the agreement actually come to 
between Clay and Rufford on behalf of their respective Compan- 
ies ; secondly, that the plaintiff William Wheeley Lea had so 
acted under and with reference to the agreement of the 5th of May, 
1846, as to be precluded from asking the relief which is prayed 
by this bill, except upon the terms of paying the money ascer- 
tained by Greenscbield's award ; and thirdly, it was insisted, that 
the agreement of the 5th of May, 1846, was destructive of the 
fundamental objects of the Droitwich Salt Company, and was 
not binding upon the partners therein inter se. 

In order to explain my views as to the first and second of 
these points, it is not necessary that I should go into the details 
of the agreement between the plaintiflEj and defendants. 

The case made by the defendants upon the first of these points 
is this: That it was part of the agreement come to between 
Clay and Rufford that the works comprised in the agreement of 
the 5th of May, 1846, should be in fair tenantuble condition, 
with pannage for the manufacture of salt in fair working order. 
Nothing of this sort is expressed in the written agreement ; nor 
as I understand the answer, does Mr. Rufford suggest that it 
was ever intended that any term relating to the repair should be 
contained in the written agreement. EUs understanding of thQ 
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matter must have been, either that the terms as to the repairs 
should rest in parol, or that the alleged stipulation as to repairs 
should be the subject of some separate writing, a point which I 
do not find suggested in the answer. It is scarcely necessary for 

me to say, that, where an agreement between parties 
[*290] *has been reduced into writing, and signed by them, 

the proof must be very clear, which should induce a 
Court to refuse to enforce the written agreement, upon the 
ground that a term of the real agreement between the parties 
has been omitted by mistake. And I have examined the evi- 
dence in the present case, for the purpose of seeing whether, if 
such a case had been set up here, the evidence now before me 
would be sufficient to prove it. [His Honor then commented on 
the evidence on this point, and concluded, that the defendants 
• could not avail themselves of the want of the repairs as a bar to 
the present suit.] 

The second point stands on a very different footing. 

Assuming that no definite agreement had been come to be- 
tween Clay and Rufford as to the repairs of the works and 
pannage, it is clear that the defendants asserted that such au 
agreement had been come to, and that issue was joined upon 
this between the two Companies. It is clear also, that Lea and 
Fardon, on behalf of their respective Companies, referred this 
matter to arbitration. This reference was acted upon, and an 
award made in pursuance of it ; and it is no new proposition, 
that the settlement of such a dispute may be a good considera- 
tion to support the agreement come to between Lea and Fardon. 
And if Lea were sole plaintiff on this record, seeking to enforce 
an agreement in which he alone was interested, I am not pre- 
pared to say that the Court would give him relielj except upon 
the terms of his paying the sum awarded, although no binding 
agreement as to the repairs may originally have been made. 
And if I am right in this, it becomes a question whether the 
plaintiffs, represented in part by Lea, can obtain relief except 
.upon the terms of paying the sum awarded. All, however 
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which I need now decide, *is, that the transaction [*291] 
to which Lea was a party, would not be a bar to the 
suit, but would aflfect the plaintifiF's right to relief only as a con- 
dition to be imposed upon them in case they should appear 
entitled to relief in other respects. 

Upon the third and only remaining point, that which relates 
to the validity of the agreement of the 5th of May, 1846, I shall 
accede to the defendants' request, and allow the question to be 
tried at law. 

The plaintiffs must submit to be bound by any order the 
Court may make for payment of the money awarded. 

Tho case, which was settled by the parties, and argued before the Court of Ex- 
chequer, except as to a few points on which the direction of the Court was taken, 
was not considered by that Court to raise the question of the binding effect of the 
contract upon the Droitwich Salt Company ; and the cause has since been set down 
to be reheard before this Court. 
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Marker v. Kekewich, 

1850: May 8th. 

liimitation of estates to succpssive tenants for life, with remainders in tail, subject 
to a terra vested in tnisteea the trusts of whioh were, in the first phice, by 
cutting and seUing timber of full growth, or by demising, mortgi'giug, or selling 
the estate, (except the mansion-house,) for all or any part of the term, or by all 
or any of the said wajrs or any other reasonable waj'S, to raise 30,0G0iL, and pay 
the same to the parties therein mentioned : — HtUi, that, as between the tenants 
for life not impeachable for waste and tlie remaindermen, the corpus of the estate 
must bear the charge ; and that the interest of the charge must be paid by the 
tenant for life in possession, who in the meantime was entitled (as part of the 
profits of the estate) to the timber, which, as such tenant for life, he had a right 
to cut. 

Tlie trustees of the term in such a case have not an unlimited discretion to raise the 
charge in such a manner as they may think fit; and it does not follow, that, be- 
cause their discretion in the mode of raising the charge has been honestly exer- 
cised, the charge will be loft to be finally borne by those parties upon whom 
their act might chance to throw it [1] 

To a bill by one of the successive tenants for life under the limitation, against the 
trustees of the term and the tenant for life in possession, to restrain the trustees 
from raising tlie 30,000^ by sale or mortgage of the estate, until the timber of 
full growth, (of which it was alleged that a large quantity was standing on the 
estate,) had been cut and applied towards that purpose, demurrers were al- 
lowed. 

By an indenture of the 16th of October, 1844, Margaretta 
Marker, in consideration of her natural love and affec- 

[*292] tion *for her sons and their issue, and her daughter, 
conveyed to Sir J. Kennaway and R. Stephens, and 

their heirs, certain manors, messuages, and lands, in Somerset^ 

[1] Lord Chancellor Truro, on appeal, held, that upon the equitable oonstniction 
of the trust term, the trustees bad a discretionary power to enter on tite estates, 
and cut fit and proper timber, and apply the proceeds in discharge of the sums 
directed to be raised, and that the court would protect them in the exercise of that 
power, there being an absence of all malafides^ or of any wanton or Uttroasonablo 
exercise of their discretion. Kekewvik v. Marker^ 3 Macn. & Gordon, 311. He 
held, that in the absence of special circumstances resting upon equitable grounds, 
the general rule is, that a Court of Equity will not interfere to control and limit 
the exercise of a discretion which the owner of an estate has thought fit to vest in 
grantees or trustees named by such owner. lUd. p« 326. 
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Devon, and Dorset, including the mansion and grounds of 
Combe, in Devonshire, to the use of S. J. Kekewich and J. 
Pulman, for a term of one thousand years, without impeachment 
of waste, save only the cutting and felling of ornamental timber 
as thereinafter mentioned ; and, subject to such term, to the use 
of Margaretta Marker the settlor, for her life, without impeach- 
ment of waste, save as aforesaid ; remainder to the use of Henry 
William Marker for life without impeachment of waste, save as 
aforesaid ; with remainder to the use of Henry William Putt 
Marker for life without impeachment of waste, save as aforesaid ; 
remainder to the use of the first son of the body of Henry 
William Putt Marker, and the heirs male of the body of such 
first son ; and for want of such issue to the use of the second, third, 
and every other son of the body of the said Henry William Putt 
Marker, severally and successively, and the heirs male of the 
body and respective bodies of such son and sons ; and for want 
of such issue to the second, third, and every other son of the 
body of Henry William Marker, severally and successively, and 
the heirs male of the body and the respective bodies of such son 
and sons ; and for want of such issue to the use of Thomas John 
Marker for life without impeachment of waste, save as aforesaid ; 
remainder to the use of Richard Marker, the eldest son of 
Thomas John Marker, for life without impeachment of waste, 
save as aforesaid ; with remainder to the use of the first and 
other sons of Richard Marker in tail male; remainder to the use 
of John Marker, the second son of Thomas John Marker, for 
life without impeachment of waste, save as aforesaid ; with 
divers remainders over, and the ultimate remainder to the use 
of Henry William Marker in fee. 

*The declaration of the trusts of the term was in these [*293] 
words: "Upon trust, in the first place, by cutting' and 
felling, and selling, and converting into money all or any part 
or parts of the timber now standing and growing on the said 
lands, which is or shall be of full and ripe growth, and not orna- 
mental to the mansion at Combe aforesaid, or the pleasure 
grounds attached thereto, or any of the views or prospects of the 
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same ; of wliich timber it is hereby declared, that enough of the 
most ornamental shall always remain to preserve the beauty of 
the place unimpared ; or by demising, mortgaging, or selling the 
premises comprised in the said term or any part or parts thereof 
(save and except the mansion-house at Combe aforesaid, and the 
said several manors, messuages, farms, advowsons, rectories, 
lands, hereditaments and premises, situate, lying or being in the 
said several parishes of Gittisham, Fairway, Hinton, and Buck- 
erell, or any or either of them, all of which are hereby expressly 
reserved from sale,) and for all or any part of the said term, or by 
all or any of the said waj'S or means, or any other reasonable ways 
or means, forthwith to levy and raise the clear sum of 10-OOOt, 
and to pay the same to the said Margaretta Marker, her execu- 
tors, administrators, or assigns, or as she or they shall order and 
direct, for her and their own absolute benefit ; and in the next 
place, from and immediately after the decease of the said Mar- 
garetta Marker, by all or any of the ways and means aforesaid, 
to levy and raise two several sums of 10,000?. and 10,000Z., and 
to pay the first of those two several sums of 10,000?. each, unto 
the said Thomas John Marker, his executors, administrators, and 
assigns, for his and their absolute benefit, and to be by him and 
them received in satisfaction of any claim he may have on his 
brother, whether legal or otherwise, under the codicil to the last 

will and testament of his uncle the Rev. Thomas Putt, de- 
[*294] ceased ; and *to pay and apply the last of the two several 

sums of 10,000Z. each, to such persons and in such man- 
ner as Margaret Francis Smith, the wife of the Eev. G. Towns- 
hend Smith, formerly Margaret Frances Marker, shall by any 
writing under her hand appoint, order, and direct, and in default 
thereof, unto her the said Margaret Frances Smith, her execu- 
tors, administrators, and assigns, for her and their absolute bene- 
fit, together with interest on the two last-mentioned sums of 
10,000?. and 10,000?., to be computed at 4?. per cent..per annum 
from the day of the decease of the said Margaretta Marker, until 
the full payment thereof respectively. " And the said indenture 
provided, that from and immediately after the trusts thereinbe- 
fore declared of and concerning the said term of one thousand 
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years should in all respects be fally performed, or otherwise sat- 
isfied or discharged, or should become unnecessary or incapable 
of taking effect, and the said S. T. Kekewich and James Pul- 
man, and their executors, &c., should be fully reimbursed and 
satisfied all the costs, charges, and expenses to be occasioned by 
or relating to the trusts thereby in them reposed, the. said term 
should, as to such of the manors, capital and other messuages, 
farms, lands, advowsons, and other premises comprised therein, 
as should not have been sold or mortgaged for the purposes afore- 
said, absolutely cease and determine, and, as to such of the said 
premises as should have been so mortgaged, should, subject to 
such mortgage, wait upon and attend the reversion and inheri- 
tance of the said premises so mortgaged. 

Margaretta Marker, the settlor, died in October, 1844, having 
by her will appointed her son, the said Henry William Marker, 
her sole executor, and who then also became the tenant for life 
in possession of the settled estates. He had no issue male. Hen- 
ry William Putt Marker died in 1849, without issue. 

*RichaTd Marker, the eldest son of Thomas John Marker, [*295] 
and the tenant for life next in succession in the limitations 
afl^r the preceding life estate of his father, the existing life estate of 
Henry William Marker and the estate tail in the second and other 
sons of Henry William Marker, in March, 1850, filed his bill by his 
next friend (he being an infant) against the trustees of the term ; 
Henry William Marker, the tenant for life in possession, who 
was also, as the executor of Margaret Marker, entitled to one of 
the sums of 10,000t ; Thomas John Marker, the plaintiff's father, 
who was entitled to another of the sums of 10,000/., and was also 
the tenant for life in priority to the plaintiff; John Marker, the 
brother of the plaintiff, and the next tenant for life in succession 
to him ; and G. T. Smith and Margaret Frances his wife, the 
parties entitled to the remaining sum of 10,000t The bill charged, 
that the trustees ought to proceed to raise the three sums of 
10,000i., by cutting and selling the timber of ripe and full growth, 
not being ornamental, so far as the same would extend in the 

Vol. Vin. 85 
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first place, and then by a sale or mortgage of a competent part 
of the estate ; but that they intended, and the defendant Henry 
William Marker alleged that they ought, to raise the same by 
gale or mortgage of a competent part of the estate, without re- 
sorting to the timber, unless in case of a deficiency of the pro- 
ceeds of such sale or mortgage. The bill alleged, that there was 
lapon the estate sujBScient of such timber to raise 7000/. and up- 
wards f that the estate comprised in the term was much more than 
sufficient to raise the entire 80,000t ; but if the same were wholly 
raised by mortgage^ the inheritance would be unnecessarily bur- 
dened, and the defendant Henry William Marker would be 
benefitted at the expense thereof, by being enabled to fell and 
sell the timber, and apply the proceeds to his own use. The bill 

prayed a declaration of the Court, to the effect that the 
[*296] parties *interested in remainder and reversion under the 

settlement were entitled to have such timber cut and 
sold, and the proceeds applied towards payment of the S0,000t, 
and that the remainder thereof only should be raised by such 
sale or mortgage ; and it prayed an injunction to restrain the 
trustees from raising by sale or mortgage more than the deficiency 
of the said three sums, after the proceeds of the timber should 
have been applied ; and also to restrain the defendant Henry 
William Marker from felling the timber, or appropriating it to 
his own use. 

The defendant Henry William Marker, the tenant for life in 
possession, and Kekewich and Pulman, the trustees of the term, 
severally demurred to the bill. 



The Solicitor- General^ Mr. 2/toyd, and Mr. Oiffard, for Henry 
William Marker, and Mr. Rouiiddl Palmer and Mr. AmphkU^ for 
the trustees in support of the demurrers. 

Mr. Wood and Mr. Sandys^ for the plaintiff, relied principally 
on the declaration of the trusts of the term, that the charges 
should "in the first place" be raised by means of the timber. 
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The following cases were cited : — On the refusal of the Court 
to assume the exercise of a discretionary power given to tnistees, 
even in cases where the trustees had failed or declined to exer- 
cise it : Maddison v. Andreiv,{a) Goiver v. Mainwaring,{h) Cowley 
V. Hartstonge.ic) Surges v. Lamb^id) Piper v. Piper ^(e) 
Penny *v. Tamer,{f) Fordyce v. Bndges,{g) On the [*297] 
nature or extent of the control which the Court would 
exercise over powers vested in trustees : Brown v. Higgs,{h) On 
the manner in which the Court would regulate or marshall the 
interests of the several parties entitled to the timber and the in- 
heritance, where the timber had been applied in satisfaction of 
debts or incumbrances in the case of a tenant for lite not im- 
peachable for waste : Davies v. Wescomh^ij^ and where the timber 
had been severed in the case of a tenant for life impeachable for 
waste : Tooker v. Annesley,(k) And on treating timber either as 
in the nature of rents and profits or as part of the inheritance : 
Ferrand v. Wilson,{J) 



Vice-Chakcellor : — My opinion as to the proper conclusion 
to be come to upon these demurrers has undergone no change 
from the moment I felt that I was in possession of the real ques- 
tion raised by the pleadings. In order to explain my views, the 
case must be noticed under two diflferent aspects: First, as between 
the parties entitled to the charges created by the settlement of 
the ilth of October, 1844, on the one side, and the persons en- 
titled to the estates subject to the charges on the other ; and 
secondly, as between the tenant for life of the estates subject to 
the charges on the one side, and the parties entitled in remainder 
on the other. 

The former of these questions may be dismissed with a 
passing observation. It is only for the sake of giving *dis- [*298] 
tinctness to the latter question that it requires even such 

(a) 1 Vea. 67. (ft) 2 Voa. 8.7. (c) 1 Dow, 378. 

(«Q 1 6 Vea 174. (e) 3 My. & K. 169. , {/) 2 Ph. 493. 

ig) Id. 497. (^) 8 Yes. 670. (») 2 Sim. 425. 

(h) 5 Sim. 236. ® 4 Hare, 87S, 874. 
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an observation. It is admitted on all hands that the parties 
entitled to the charges have prima facie a right to have those 
charges raised in the manner most beneficial to themselves. The 
limits, if any, of this right must be found in the obligation which 
this court in some cases imposes, in compelling parties to exercise 
their paramount rights in the manner least injurious to others, 
as (for example) in the case of marshalling assets, and some cases 
of contribution. The argument, therefore, in this case was pro- 
perly confined to the latter questioa 

It was said for some of the demurring parties, that the trustees 
had an unlimited discretion to raise the charges in such way as 
they thought fit ; and that, if their discretion were but honestly 
exercised, the Court would leave the charges to be finally borne 
by those parties upon whom the mere act of the trustees might 
chance to throw it ; and the case of Brown v. Higgs(a) and other 
cases of that class were cited in support of the argument It was 
this argument which for the moment embarrassed me. I felt 
satisfied that it could not be sound ] and assuming that the case 
of the defendants might require my adoption of the argument, I 
did not at once see my way to the conclusion that I am about to 
state. If the argument were right, the trustees, by postponing 
the raising of the charges until after the death of die tenant for 
life, might throw the whole burden of principal and interest upon 
the inheritance ; or, by entering into possession of the estates in 
the first instance, and collecting the rents and profits, including 
the timber which the tenant for life sans waste might cut, they 

might deprive the tenant for life of all benefit under 
[*299] *the settlement ; or, by pursuing the course which it is 

the object of this bill to restrain, namely by raising the 
charges immediately by sale or mortgage, they might apportion 
the charges between the tenant for life and remainder-man in 
proportion to their respective interests in the estates* It is im- 
possible that I can ascribe so capricious an intention to the settlor 
unless the words of the settlement imperatively require it Now, 

• 

(o) 8 Yea. 661. 
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nothing can in my opinion, be more clear than the intetion of 
the settlor in this case as expressed in the settlement. She intended 
that her estates in the first instance should be subject to certain 
charges in favor of the persons to whom those charges are given ; 
and, subject to the charges, she has given her estates to a tenant 
for life unimpeachable for waste, with remainders over. All else in 
the settlement relating to the manner of raising the charges, is 
mere machinery for carrying out the intentions I have described. 
It follows, that, as between the tenant for life and the remainder- 
man, the tenant for life must pay the interest of the charges, and 
the corpus of the estate must bear the charges upon it. The 
tenant for life, in the meantime, is entitled, as part of the profits 
of the estate, to the timber, which a tenant for life not impeachable 
for waste has a right to cut, as between himself and the remain- 
der-man. 

As the course about to be pursued by the trustees will do 
that which as between the tenant for life and remainder-man I 
think is right, I need not say what course the Court would take 
at the hearing of the cause, if a different course had been pur- 
sued by the trustees. The case cited from Simon's Eeports(a) 
is, I think, an authority in favor of this view of the 
question. The ^demurrers, therefore, must be allowed [*300] 
in the usual way, unless the costs have been made a 
matter of arrangement between the parties. 

(a) Dauiea v. Wcscomb, 2 Sim. 426. 
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MEMORANDUM. 

The above case was tbe last which was beard before Sir 
James Wigram in Court Some matters relating to business 
which had previously been before him were afterwards disposed 
of at his private residence. 

The remainder of the cases reported in this volume were de- 
cided by Sir J". L. Knight Bruce^ Vice-Chancellor, on the days 
on which his Honor heard the causes and matters in the paper 
of the Vice-Chancellor Wigram, 
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*BlRD v. LUCKIE. [*301] 

1850: Juno Uth, I5tb, and 27th. 

A testator, after bequeathing his residuary estate to trustees, upon trust for his 
grandson, the child of his deceased daughter, for his life, directed them,' in case 
his grandson should die under twenty-one without issue, then to pay the rents 
and profits unto and amongst his (the testator's) " next of kin, in such propor- 
tions and manner as is provided by the Statute of Distributions," and in case the 
grandson should die after attaiumg twenty-one without leaving issue, or such 
issue should die under twenty-one, or unmarried, or without issue, then to distri- 
bute the whole of the residue amongst such next of kin in the same proportions 
and manner : — ffeldf that the gift was to the next of kin of the testator at hiii 
death ; and this, notwithstanding his sole next of kin, at the time of making the 
will, and at the time of his death, was the grandson of the testator, to whom the 
life-eetate was given, and the sole next of kin of the grandson at the same times 
was the &ther of the grandson, the husband of the deceased daughter of the 
testator. 

The mere circumstance that a gift to the next of kin of a testator is not immediate, 
but is contingent upon a future event which might or might not happen, is in- 
sufficient to render the description applicable only to such person or persons as 
should form the dass at the time of the occurrence of the event 

T. Rawlins, by his will, dated the 25th of October, 1839, 
devised and bequeathed his estate and effects to Charles Freeth, 
upon trust, after payment of his debts and certain legacies and 
annuities, (which annuities he charged upon specific portions of 
his leasehold estates,) to invest the surplus moneys arising from 
the rents and profits, or otherwise from his estate and effects, as 
the same should reach a sufficient amount ; and when and so 
soon as his grandson, Edwin Rawlins Withers, then a minor, 
should attain twenty-one, to assign the lease of the house in 
which the testator's business was carried on, and give up the 
business, furniture, and effects, and pay and transfer such moneys, 
investments and securities to and for the absolute use and benefit 
of the said Edwin Rawlins Withers, his executors, administra- 
tors, and assigns, and thenceforwards to receive the rents and 
profits of the said residuary estate, and pay the surplus thereof, 
after satisfisK^tion of the annuities, to Edwin Rawlins Withers, 
until none of the annuitants should be left surviving ; and then 
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to pay the whole of the net rents and profits to Edwin Rawlina 
Withers during his life. And the testator declared that in case 
Edwin Rawlins Withers should have issue, then, but not other- 
wise, he (Edwin Rawlins Withers) should have full power to 
appoint, give, or bequeath the said residuary estate unto and 
among such issue as he should direct ; and that the said trustee 
should, upon the death of Edwin Rawlins Withers, and of the 

last surviving annuitant, transfer all such residue to 
[*302] such issue, upon *him, her, or thera attaining twenty-one 

or marrying, but not before ; and in case Edwin Rawlins 
Withers should die without having made any such appointment, 
or disposition, leaving such lawful issue, the testator directed 
that his trustee should assign the whole of the said residue unto 
and among such issue of Edwin Rawlins Withers, in equal pro- 
portions. And the will proceeded, *'And in case the said 
Edwin Rawlins Withers shall die under the age of twenty-one 
years without lawful issue, then upon trust, that he, the said 
Charles Freeth, his executors, administrators, or assigns, do and 
shall pay and apply the surplus net rents and profits of all my 
trust estate unto and amongst my next of kin, in such propor- 
tions and manner as is provided by the Statute of Distributions, 
nntil the last of the said annuitants shall depart this life ; and in 
case the said Edwin Rawlins Withers shall die after twenty -one 
years of age without leaving lawful issue, or such lawful issue 
of the said Edwin Rawlins Withers shall die under twenty-one 
years of age or unmarried, or without lawful issue, then upon 
trust, that he, the said Charles Freeth, his executors, administra- 
tors, or assigns, do and shall, when the last of the said annuitants 
shall die, but not before, distribute the whole of the residue of 
my said estate unto and among my said next of kin, in such 
proportions and manner as aforesaid." 

The testator, by a codicil, made in 1841, substituted Luckie 
as his trustee in the place of Freeth, The testator died in 1841. 
Edwin Rawlins Withers afterwards died, a minor and without 
issue. 
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Edwin Rawlins Withers was the next of kin of the testator 
at the time of making his will and codicil, and at his (the testa- 
tor's) death. The defendant, George Withers, the fEtther of 
Edwin Eawlins Withers, as the heir-at-law and personal 
representative of Edwin Bawlins * Withers, claimed the [*303] 
residuary estate of the testator under the devise and be- 
quest in the will to his next of kin ; and the surviving brothers 
of the testator, and the children of a sister, who would have 
been the next of kin of the testator at the time of his death, if 
Edwin Bawlins Withers had not been living, and who became 
such next of kin upon the death of Edwin Rawlins Withers^ 
claimed such residuary estate under the same devise and be- 
quest. 

Mr. Walker and Mr. Kenyan Parker^ for the plaintifife, the exe- 
cutors, and for the trustee. 

. Mr. Wood^ Mr. Bacon^ Mr. Lhyd^ Mr. Olasse, Mr. J. H. Palmer^ 
and Mr. Surrage^ioi the brothers of the testator and the children 
of his sister. 

The Solicitor' Oeneral and Mr. Prior^ for the father and personal 
representative of Edwin Rawlins Withers. 

The points taken in the argument are all adverted to in the 
judgment. The following cases, which are arranged in the order 
of their occurrence, were cited : — Marsh v. Marsh,(a) Holhway v. 
HoUotvay,{b) Jones v. CoJb€ck^{c) Doe d. Qamer v. Law8on,{<j[) 
MiUer V. Eatxm^i^ Bird v. Wood^{f) Briden v. Hewlett,(g) Lasbury 
V. N€7vport,{k) Clapton v. Bulfnerj{i) Urquhart v. Urquhart^{]£) 
Booth V. Vicars^{!) Jerikins r. Oower^im) Seifferth v. Badham,{n) 
Say V. Oreedj{o) Bradley v. Barbw^{p) and Ware v. Itowland.{q) 

(a) 1 Bro. C. C. 298. (6) 6 Yes. 899. (c) 8 Ves. 38. 

(<2) 3 ESast, 278. {e) Gr, Coop, 272. (/) 2 a ft S. 400. 

(g) 2 My. A K. 90. (h) 9 Beav. 376. (i) 6 My. & Or. 108. 

(ft) 13 Sim. 613. (I) 1 ColL 6. (m) 2 OoU. 637. 

(n) 9 Beav. 370. (o) 6 Hare, 680. (p) Id. 689. 
(^ 2 Fh. 636. 

Vol. Yin. 86 
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[*804] *Vice-Chancellor : — ^In the circumstances of this 
case it is impossible to be surprised at the dispute which 
has arisen as to the meaning of the words " unto and amongst my 
next of kin in such proportions and manner as is provided by the 
statute of distributions," and the words '' unto and among my said 
next of kin in such proportions and manner as aforesaid/' contain- 
ed in the will of Mr. Rawlins, the testator in the cause. On one 
side it is said, that the next of kin intended must be considered 
86 haying been the person or pei^^ns (whether one only or several) 
who should be the testator's next of kin at the time of the testa- 
tor's death ; for the word " then " which precedes (though not 
immediately) each passage, is said to refer to an event and not to 
time ; and there is nothing, it is contended, in the context to 
change the ordinary meaning of the words " next of kin," or to 
make them descriptive of a class to be ascertained otherwise than 
at what is alleged to be the usual time, namely, the decease of 
the testator. On the other side it is said, that the context alone, 
or aided by extrinsic facts, shows that the next of kin intended 
must have been the person or persons who should happen to be 
the testator's next of kin at or immediately after the time of the 
death of Edward Bawlins Withers, or the time of the death of 
the survivor of the testator and Edward Rawlins Withers, or the 
time of the failure of Edward Rawlins Withers' issue. 

Now, supposing the will, either alone or with the codicil, to be 
read without reference and without regard to any extrinsic fact, 
to any extrinsic state of circumstances, I apprehend that the 
right construction of the words in question must be the first sug- 
gested : — ^that is, the next of kin meant must be held to be the 

person or persons answering the description of the testa- 
[*805] tor's next*of kin at the time of the testator's death. So 

much is, I think, clear. The mere circumstance that 
the gift to the next of kin was not immediate but was contingent 
upon a future event, which might not or might happen, being 
insufficient to render the description applicable only to such per- 
son or persons as should happen to form the class at the time of 
the occurrence of the event, the context having nothing, as I con- 
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oeiye, to make it so applicable, and neither of the instruments 
disclosing the fact of Edwin Rawlins Withers having been the 
person who would have taken the testator's whole personal estate, 
had he died intestate at the time when he made his will or when 
he made his codicil ; and if we were to suppose invalidity in the 
testator's, or his daughter's, marriage to be shown to have exist- 
ed, so as to exclude lawful relationship between him and his 
grandson, and this state of things to have been known to the 
testator when he made his will, the consequence must, in my 
opinion, be the same ; that is, the next of kin intended must, I 
apprehend, be held to be the next of kin at his death. 

But do the extrinsic facts actually established by the evidence, 
as it truly stands, make any difference ? They are these : the 
testator had not, when the will was made, or afterwards, a wife 
or any child living. He had had a daughter, who married 
George Withers, mentioned in the will, and by him had a son, 
Edwin Rawlins Withers, also mentioned in the will ; to whom 
I have before alUuded. Edwin Rawlins Withers was, when the 
will was made, and continued to his death, to be the only living 
descendant of the testator. Edwin Rawlins Withers and Greorge 
Withers both survived the testator, who must be taken to have 
known, when he made his will, the state of his family at the time. 
The testator, when he made his will, and also when he 
made his *codicil, and also at his death, had collateral [*306] 
kinsmen living, of whom some were nearly related and 
well known to him. But, of course, at each period, Edwin Raw- 
lins Withers was the testator's sole next of kin^ and at each 
period George Withers was Edwin Rawlins Withers' sole next 
of kin. Edwin Rawlins Withers nev£r was married. He was 
a minor when the testator died. Such being the facts, it is im- 
possible to deny plausibility at least to the argument, that the 
testator, by the expression " next of kin," did not mean the per- 
son who was his next of kin at the time of making the will or 
the codicil, or the person or persons who should be his next of 
kin at the time of his death. These facts, however, do not show 
the testator's language to have been senseless or absurd, or con- 
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trary to law, if understood otherwise than as contended by that 
argument. Nor can a bequest by a widower of all his property 
to his grandson, being his sole descendant, for life, and afterwards 
to the children of the tenant for life, if any, absolutely, but if no 
child, then to the tenant for life, absolutely, although he is a 
minor, although he is not the testator's only near relative, and 
although the minor's nearest relative is a stranger in blood to 
the testator, be justly termed eccentric, capricious, or prodigiously 
improvident, in the absence of special circumstances rendering 
sudi a disposition in the particular case, or on particular grounds 
censurable. But if it could be so, still, no man is bound to make 
a wiU in such a manner as to deserve approbation from the pru- 
dent, the wise, or the good. A testator is permitted to be capri- 
cious and improvident, and is moreover at liberty to conceal the 
circumstances and the motives by which he has been actuated in 
his dispositions. Many a testamentaiy provision may seem to 
the world arbitrary, capricious, and eccentric, for which the tes- 
tator, if he could be heard, might be able to answer 
[*807] most satisfactorily. And *this is one among the reasons 
that may be and have been judicially given, against 
readily attributing to men mistakes in the language that they 
use in their wills, and against departing from the proper sense of 
their words, without something more than conjecture, without 
something more than the mere opinion of the interpreter, however 
wise he may be, that the language, construed according to the 
rules of idiom, would make an eccentric or inconvenient provi- 
vision, — treasons which may not always have been adhered to, 
which may possibly be at variance with some particular instances 
of construction now of settled application in some particular cases, 
but which, I apprehend, are generally true and sound. 

Having on the present and former occasions considered the 
authorities cited at the bar, and so far as I am aware every print- 
ed authority from Marsh v. Marsh{d) downwards, whether as to 
real or as to personal estate, bearing directly or importantly on 

(a) 1 Bro. 0. C. 293. 
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a question of these species, I cannot represent myself as satisfied 
that they can all be reconciled together, that some are not sub- 
stantially inconsistent with others. Two of the least important 
are Oodkin v. Murphy^{a) Booth v. Vicars^i})) both decided by 
myself, ifj indeed, they are of any importance at all. Nor should 
I have mentioned them, but for the purpose of saying, that though 
not satisfied of the incorrectness, I have some doubt of the cor- 
rectness of these two decisions. Certainly I do not dissent from 
what Mr. Justice Dampier said in the case of Driver v. Frank^{c) 
where he thus expressed himself: — " If a testator expresses an 
intention precisely, in clear and positive terms, and there 
is no legal objection to it, no *inconvenience arising [*808] 
from a literal adherence to such intention, so expressed, 
is to be regarded. The case is very different where the inten- 
tion is not fully expressed, but is to be collected and inferred as 
only probable. In that case, the probability, from which the in- 
tention is to be inferred, may be outweighed by the improbability 
that the testator could intend to make a distribution of his pro- 
perty, attended with such inconveniences as would follow from 
carrying into execution his supposed intention. But strong as a 
conjecture may be that such was the intention, Lord Hardwicke 
in Lomax v. Holmdm^{d) says, * Whatever the intention is, if 
there are not words in the will to warrant it, either express or 
implied, it cannot have effect.' And Lord Mansfield, in Fen v. 
L^wnde8^{e) speaking of the testator whose will he was then con- 
struing, says, * though this was manifestly his intention, I was 
extremely afraid there were not words enough to warrant us to 
put this construction upon it' And in a case before this Court 
in Easter Term, Doe d. Hick v. Dring^iJ) the Court held that 
real estate did not pass by the words * all and singular my effects 
of what nature or kind soever,' though it could not be well 
doubted, on the fects of that case, that the testator meant to dis- 
pose of the whole of his property." And I assent also generally 
to what Lord EUenborough, when disagreeing in his conclusion 

(a) 2 T. A 0. a C. 361. (6) 1 ColL 6. (c) 3 M. A Selw. 31. 

(cO 1 Ye& 294. (e) 4 Burr. 2260. (/) 2 M. & Selv. 448. 
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from the rest of the Court on that occasion, said in these terms 
— " supposing the intention upon the fece of the will to be clear, 
it is difficult to say what words, by which such intention is clearly 
expressed, or from which it is manifestly and with certainty to 
be implied, are not also capable of giving effect to it When I 
speak of certainty, I must be understood to speak of moral cer- 
tainty, the only certainty which relates to this subject, 
[*309] *and hardly any certainty upon any moral subject can 
be predicated which does not adnut some degree of mere 
possibility to the contrary."(«) 

It may be said, that to construe the will according to the con- 
tention of the administrator of Edwin Bawlins Withers, is to 
allow in effect no operation to the gift to the next of kin, as the 
testator was, when he made his will, and remained, a widower. 
This remark may be of weight in some cases. I can conceive 
the possibiliy of a question of construction turning on the point 
that words in one sense are superjQiuous and inoperative, and in 
another operative and efficient. But applied to a will such in 
character, and containing such limitationS| as the present, the 
observation has, I think, no weight. 

It has been argued forcibly, that the reference in the will to a 
plurality, or possible plurality of persons, as the testator's next 
of kin, is decisive, or very strong against George Withers' claim. 
I do not, however, agree to this. I do not see why it should be 
supposed, that when the testator made his will, or made his 
codicil, he contemplated as impossible to happen, in his lifetime, 
any event which was then possible to happen in his lifetime, 
though in fact it did not Now, of course, Edwin Rawlins 
Withers might have died in the testator's lifetime, leaving or not 
leaving issue. Certainly it was, both in 1839 and 1841, possible, 
and I do not suppose it was prodigiously improbable, that the 
testator's next of kin at his death might be two or more persons 
(descended or not descended from the testator,) whose shares of 

(a) K A Selw. 50. 
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his personal estate, if he had died intestate, might have been 
equal or unequal. 

♦On the whole, the extrinsic &cts do not appear to [*310] 
me such as to render it necessary or safe to construe 
the will differently from the manner in which, without proof of 
them, it would have been right to construe it ; and, therefore, I 
must read '' next of kin," as meaning next of kin at the testator's 
death ; a conclusion at which I have arrived, not very willingly, 
the effect being to take the bulk of his property from his family 
in a manner that it may be fairly conjectured he would himself 
be disposed to prevent, if he could have a voice in the matter; 
but we are allowed to hear him only through his will and 
codiciL 



Cox V. Barnard. 

1860: June 17th. 

The Cknirt^ in the adminiBtration of aasests, enforced against the estate voluntary 
assignments, made bj the testator, of annuities, mortgage-debts, and policies of 
assurance, of which assignments no notice had been given in his lifetime to the 
mortgagors or grantors, such assignments containing covenants for further assur- 
ance by the testator, his executors and administrators. 

The testator, John Lyde, by several voluntary assignments, 
dated on the Srd of June, 1S42, assigned to John Barnard and 
Elizabeth Porter, among other things a sum of 13507., and the 
arrears of interest thereon, secured by an indenture of mortgage 
of the 20th of May, 1836 ; a sum of 400L assigned to John Lyde, 
the testator, by the same indenture, of the 20th of May, 1836; 
an annuity of 231 Z., payable during the life of Heiury Carey, 
secured by an indenture of the 27th of November, 1837, and the 
arrears thereof; an annuity of 832. 10^., payable during the life 
of Thomas Salisbury, and the arrears thereof; an annuity of 120L 
payable for ninety -nine years from the 7th of April, 1888, if cer- 
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tain persons should so long live, secured by an indenture of the 
7th of April, 1838, and the arrears thereof; a policy of assur- 
ance, granted by the Pelican Insurance Company, dated the 22nd 
of November, 1827, for the sum of 800t, payable on the decease 

of the said Salisbury ; and an annuity of 500t, pay- 
[*311] able during the lives of Thomas Duncombe *and Lady 

Edward Thynne, and the life of the survivor, secured by 
an indenture of the 13th of April, 1843, and the arrears thereot 
No notice of the assignments was given in the lifetime of John 
Lyde, the testator, to the grantors of the annuities, or to the 
mortgagors, or to the insurance office. 

The deeds of assignment contained a covenant for farther as- 
surance, which was in the following form : — " That he the said 
John Lyde, and his executors or administrators, and every other 
person claiming by, from, or under, or in trust for him or them, 
shall and will, at all times, upon every reasonable request, and 
at the costs and charges of the said John Barnard and Eli2sabeth 
Porter, or the survivor of them, his or Ixer executors or adminis- 
trators, or their or his or her assigns, make, do, and execute, or 
cause to be made, done, and executed, all such further and other 
lawful and reasonable acts, deeds, assurances, and things, for the 
better and more eflfectually assigning, assuring, and confirming 
the said annuity or annual sum and premium hereinbefore as- 
signed, or intended so to be, unto the said John Barnard and 
Elizabeth Porter, their executors, &c. ; and also for enabling them 
to receive, recover, and enforce the payments thereof, upon the 
trusts aforesaid, in mannner aforesaid, according to tiie true in- 
tent and meaning of these presents, as by the said John Barnard 
and Elizabeth Porter, their executors, &c., shall be reasonably 
required." 

By an indenture of the same date as the assignments, the trusts 
of the several annuities and sums comprised in the assignments 
■were declared to be for the testator John Lyde, for his life, and 
after his decease, upon trust for the plaintiff Eliza Emma 
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Cox, for her life, for her separate use, with remainder for her 
children. 

♦The bill alleged that the assignments of the 8rd of [*312] 
Jnne, 1842, were made without consideration ; and that 
the plaintiff was advised, that it was doubtful whether such 
assignments were valid for the subjects therein comprised, or some 
of them : and it charged, that, if the assignments were invalid, 
the property comprised in them ought to be administered as part 
of the personal estate of the testator. 

On the cause coming on for further directions, the Vice-Chan- 
cellor desired that the counsel for the parties who contended that 
the voluntary deeds did not bind the estate of the testator, should 
first be heard. 



Mr. Walkerj and Mr. Cankrierif for the defendants, cited Ward 
V. Audland.(fl) 

The Vice-Chancellor said, that the covenant for further 
assurance created a debt ; and that, if the covenantor died solvent, 
the covenant must be performed. 

Mr. Walker suggested, that the Court might give the party 
claiming the benefit of the covenant the opportunity of bringing 
an action. 



The Vice-Chancellor, after reading the covenants for fur- 
ther assurance in the assignments, which his Honor required to 
be produced, said, that the Court of Chancery undertook to ad- 
miijister the estates of deceased persons, and it was the duty of 
the Court to do so, if practicable, without sending parties to 
Courts of law ; and there was no reason for sending this 
case to a Court *of law. He did not say the Court would [*313] 
specifically perform the covenant ; but all the covenantee 

^) 8 3«a,v. aoi. 

Vol. Vni. 87 
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required was damages, and those damages the Court of Chancery 
could in such a case estimate and give better than a Court of law. 
His Honor said, that it was not necessary for him to decide, and 
he did not decide, whether, without the covenant for further 
assurance, the voluntary instrument woidd prevail; but the 
covenant being there, the Court would festen upon it^ and hold 
that the assignment operated to bind the estate. 



See WaUanuan y. Chdrington, 1 Tea. 614; Belt's Sap. 216. 



Peaee V, Ledgeb. 

1S50 : June l^th. 

One of two executors may sue the other executor for an account and payment of 
moneys owing by such other executor to the testator at the lame of his death, and 
to such a suit the persons beneficially interested in the estate are not neceasaiy 
parties. 

The plaintiff and the defendant were the executors of Pascal], 
the testator. The defendant owed the testator, at the time of his 
death, 900Z. and 2S00t upon promissory notes, such sums and 
interest being also collaterally secured by memoranda signed by 
the defendant, charging property belonging to him therewith. 
The bill sought payment of these debts and interest 

Mr. Wood and Mr. Simpson^ for the plaintiff. 

Mr. PrzoTf for the defendant, objected that the persons interested 
in the testator's estate should be made parties to the suit 

Mr. Wood mentioned Franco v. HunDo,{a) May v. Selby^Q>) and 
Bridget v. Hame$,{c) 

Mr. Prior said these were cases of trustees not of execu- 

WSVea.'JS. (6)lT.Aaaa«36. (c)10dL72. 
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tors. *As between the executors all the Court could [*314] 
do would be to administer the estate ; and that it was 
not the course of the C!ourt to do in the absence, not only of 
every party beneficially interested, but also of every creditor. 
This money was in the hands of one of the executors ; why should 
the other executor take it from him ? The defendant represented 
the whole estate of the testator as fully as the plaintiff did. How 
was the order of the Court to be framed ? Was the defendant 
to be ordered to pay the money to the account of himself and his 
co-executors ? The form of the suit was perfectly novel. 



Vicb-Chakcellor : — J£ this case had been before Lord 
Bosslyn, he would probably have said, as he did in Franeo v. 
Franco^ " what can such an objection mean ?" Let an account 
be taken of what was due from the defendant to the testator at 
the time of his death for principal and interest, and whether any, 
and, if any, what part thereof has since been paid and satisfied ; 
and let the Master compute interest on such principal sums from 
the decease of the testator ; my opinion being, that, if one of 
two executors be indebted to the testator at his death, the other 
executor has a right to have the account taken against him with- 
out bringing before the Court the parties beneficially interested 
in the estate. 

On the cause coming on for further directions, the Court 
ordered the mortgaged property to be sold, and the proceeds of 
the sale to be paid into Court 
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[*815] *WiLLiAMS V, Roberts. ! 

I860 :--June 26tb, 26th, and 27tb. 

Jurisdiction in equity to restrain execution upon a judgment against a defendant at 
law, on the gpround of a subsequent release, by the plaintiff at law, of his daims 
under the judgment for a valuable consideration, paid by the defendant at law, 
notwithstanding that a rule obtained by the defendant at law, to set aside the 
judgment on the ground of such subsequent release, had been dischai^ged, and a { 

writ of audita querela on the same ground had been set aside by the Court of 
law. 

Although the writ of audita querela is said to be '* in the nature of a bill in equity to 
be relieved against the oppression of the plaintiff;" (3 Black. Com. 406 ;) yet the 
defendant at law is not, either by the existence of that remedy, or by having 
unsuccessfully resorted to it, precluded from bringing his original bill Id equity 
for relief against the plaintiff, in a case where the Court of Uw has set aside the 
writ in a summary proceeding. 

The plaintiffs, Williams, Ackroyd, and Price, were contrac- 
tors for the execution of works comprised in a contract called the 
Muckleton Tunnel Contract, on the Oxford, Worcester and 
Wolverhampton Railway ; and the defendant Roberts was a sub- 
contractor for making certain excavations and embankments, 
forming a portion of such works. Disputes arose between them ; 
and in January, 1848, the defendant brought an action against 
the plaintiffs for damages, in not having supplied him with suffi- 
cient waggons, rails, sleepers, and other materials, for not keeping 
the water from the excavations, for not providing sufficient kilns 
for burning bricks, for goods sold and delivered, for work and 
materials, and for money paid to and for the plaintiff By the 
particulars of demand the defendant claimed 3,9922. to be due 
from the plaintiff. The action came on for trial at Gloucester in 
August, 1848 ; and after the trial had occupied a considerable 
time, a verdict was directed to be entered for the plaintiff in the 
action, for the damages alleged in the declaration and 40^. costs, 
subject to the award of an arbitrator, to whom the cause and all 
matters in difference between the parties were referred. The 
arbitrator made his award in November, 1848 ; whereby among 
other things, he awarded that the plaintiffii should pay Roberts 
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60/. damages, above his costs and charges; and that the 
bricks therein mentioned should be taken by the plain- 
tiffs, who should pay Roberts 893t 2s. on the *20th of [*816] 
November, 1848 ; and that each party should pay their 
own costs of the reference and half the costs of the award. 

On the 80th of December, 1848, the plaintiff Williams and the 
defendant Roberts met at Stratford-on-Avon, when (according to 
the affidavit of Williams) Williams offered Roberts 200Z. in dis- 
charge of his claims under the award ; but Roberts stated that 
he would not take less than 2o0i Williams subsequently saw 
the clerk of his solicitor, Mr. Griffiths, and procured a release to 
be prepared for the settlement of the matters between the plain- 
tiffs and Roberts, leaving blanks for the date and consideration. 
On the 3rd of January, 1849, Williams again met Roberts at 
Stratford-on-Avon, and it was then agreed between them that 
Williams should pay Roberts 200/. in cash, and give him a bill 
for 50/. at six months date ; and Williams inserted the date, " 3rd 
of January," and the consideration, "250/." in the release; and 
the release was executed by Roberts the following morning at 
Warwick, and the execution attested by an attorney there. By 
this instrument Roberts purported to release the plaiutifls from 
all claims, demands, damages, costs, and charges whatsoever; 
and upon its execution Williams paid Roberts 200/. in bank 
notes, and gave him a bill of exchange, accepted by Williams, 
for 50/. On the 10th of January, 1851, Mr. Griffiths, the plain- 
tiff's attorney, by letter informed Mr. Smith, the attorney of 
Roberts, of the execution of the release, adding : " I am entirely 
ignorant how you stand with Roberts, but I think it right to 
give you notice of the release, that you may not incur further 
trouble and expense about the taxation. If the release had not 
been executed, my clients would have moved to set aside 
the award, but its goodness or badness is now of *no [*817] 
consequence." Mr. Smith, the attorney of Roberts, not- 
withstanding this notice, in Easter Term, 1849, entered up judg- 
ment in the action for the 501 The plaintiffs thereupon obtained 
a rule of the Court of Exchequer, requiring Roberts to show 
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cause Yfhj the judgment signed in the action, and all subsequent 
proceedings, should not be set aside. On the 11th of June, 1849, 
cause was shown, and the rule was discharged. Mr. Smith pro- 
ceeded with the taxation of the costs of Roberts of the action, and 
obtained the Master's allocatur for 3722. in respect of such costs. 

Upon the discharge of the rule for setting aside the judgment^ 
on the 11th of June, 1849, the plaintiffs sued out their writ of 
audita querela, and writs of venire iacias and supersedeas foun- 
ded thereon, directed to the Sheriflf of Gloucestershire, which set 
forth t}ie pleadings in the first action, the award, and the release 
of the 8rd of January, 1849 ; and required Roberts to show cause 
before the Court of Exchequer, why the plaintiffs should not 
be discharged &om the said damages and judgment so recovered 
by Roberts against the plaintiffs, and all executions thereupon, 
and to do and receive what the said Court, according to law, 
should think just; and, in the meantime, whatsoever execution 
by pretext of the said judgment, by whatsoever writ directed 
against the plaintiffs, was thereby superseded, and the Sheriff 
was thereby ordered to forbear from arresting ttfe persons, or 
seizing the lands or t^iements, or taking the goods or chattels of 
the plaintiffs, or either of them, upon the said judgment, or any 
execution thereon. 

On the 7th of May, 1850, Roberts, by Mr. Smith, obtained a 
rule, requiring the plaintiffs to show cause why the 

[*818] writs of audita, querela, and the writs of venire *facias 
and supersedeas, should not be set aside. The rule was 

argued on the 8th, 10th, and 11th of June, 1850 ; and upon the 

12th of June, 1850, the Court of Exchequer ordered that the 

rule should be made absolute. 

Roberts by Mr. Smith then issued execution against the plain- 
tiffs for the 50Z. damages and 872Z. costs; and the Sheriff pro- 
ceeded under the writ to levy the same upon the goods and chat- 
tels of the plaintiffii. 
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On the 18th of June, 1850, the plaintiffs filed their bill pray- 
ing that Boberts might be ordered to do all such acts as should 
be necessary and proper for giving effect to the release of the 3rd 
of January, 1849 ; and that he, his attornies and agents, might 
be restrained from proceeding to arrest the persons, and from 
seizing the lands and tenements, or taking the goods and chat- 
tels, of the plaintiffs, or any of them, imder the said execution ; 
and also from causing the Sheriff to sell or dispose of their, or 
any of their, goods, chattels, or eflfects, or otherwise further levy- 
ing the said damages and costa 

An injunction ex parte was obtained, in confonnity with the 
prayer. A motion was now made to dissolve it. The affidavits 
filed on both sides were voluminous ; and in substance were the 
same as those which were made and relied upon on the several 
arguments which had taken place before the Court of Exchequer. 
It was proved, that the proceedings in the action and on the ref- 
erence had been conducted by Mr. Smith, as the attorney for 
Boberts ; and it was not denied, that the costs of these proceed- 
ings were still due to Mr. Smith firom his client It was attempt- 
ed to be shown, that Boberts was in solvent circumstances, and 
that he was kept out of the way by and for the pur- 
poses of *Smith ; and there was evidence that Boberts [*819] 
had given Mr. Smith, sometime in 1848, his promissory 
note for 750Z., in which another person had joined as a surety; 
but there did not appear any probability that Mr. Smith could 
recover his costs firom Boberts personally, or otherwise than by 
means of the proceedings against the plaintifEs ; and with regard 
to the promissory note, it was said to be invalid, in so &r, at 
least, as it was given for costs which were then not incurred. 
The affidavits brought forward against the injunction stated^ that 
the Court of Exchequer had discharged the role for setting aside 
the judgment, and had made absolute the rule for setting aside 
the audita querela, on the ground that the release of the Srd of 
January, 1849, had been contrived and obtained for the pur- 
pose of defrauding Mr. Smith of his oosts. That this had been 
the opinion of the Court of Exchequer, and the reason of tb^ 
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judgments of that Court, was not denied; but the plaintiff Wil- 
liams, by bis affidavit, said, that, in the discussion and treaty be- 
tween him and Roberts, which terminated in the execution of 
the release, the litigation which might still longer take place be- 
tween the parties, some threatened proceedings to set aside the 
award, and some liability the plaintiffs were under for Roberts 
in a guarantee they had given for him in another matter, were 
mentioned and considered ; and Roberts then informed Williams 
that he had given Mr. Smith a security for his costs of the pro- 
ceedings ; that the compromise and release took place entirely 
from the desire and anxiety of the plaintiff Williams (and as he 
thought, of Roberts) to terminate the litigation and differences 
in a manner beneficial to both parties. That neither the plain- 
tiflfe nor their attorney received any notice from Mr. Smith not 
to compromise the said matters, or not to pay Roberts the sums 
awarded to him; and that there was not any collusion 
[*320] or intention, *on the part of Williams, in the arrange- 
ment and compromise, to deprive Mr. Smith of his 
costs. The affidavits on the other side denied this statement, and 
alleged various acts and declarations, of the plaintifiGs, and their 
attorney and his clerk, from which it was inferred that the 
object of the payment of the 250t by Williams to Roberts, and 
of the provisions of the release, had been to intercept the claim 
of Mr. Smith to be paid his costs of the action imder the award. 
Upon these statements there were conflicting depositions. It 
did not appear that any apprehension had been entertained by 
Mr. Smith of any attempt being made to settle the matters in 
dispute between the parties without his knowledge ; or that any 
express notice had been given by Mr. Smith to the plaintiflfe, or 
their attorney, not to settle the action with Roberts without sat- 
isfying Mr. Smith's claim for costs. It could not, however, be 
doubted, that the plaintifi^ and their attorney knew of such claim 
of Mr. Smith. 



Mr. ItusseSf Mr. Brown^ and Mr. Qiffardy for the motion to 
dissolve the injunction, argued — ^First, that the case was entirely 
at law, and one in which this Court had n6 janfldiction. The 
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release of the damages and costs recovered by the action, if 
eifectual, was nothing more than a legal defence against farther 
proceedings in the same cause ; a defence capable of being raised 
at law, and which had, in fact, been set up at law in two distinct 
forms, — by the motion to set aside the judgment, and by the 
audita querela; and in both of these forms the question had 
been decided by the Court of law. This Court could not be 
made a Court of appeal from the Exchequer. There was no 
precedent of the interference of a C6urt of equity to establish a 
defence to a legal proceeding on a ground which 
might be set up at law, — *and was (if any thing) a [*321] 
defence at law ; and certainly the Court would not 
interfere in a case where the alleged defence had actually been 
set up unsuccessfully at law. Equity would interfere where the 
circumstances of a case aflPorded no legal remedy, but not where 
there was a legal remedy, which the Court, whose proper office 
and duty it was to administer such remedy, had, after hearing 
the parties, refused to apply. The interposition of equity in 
such a case would be, in fact, an interference with the powers 
of a Court of law in matters especially within the jurisdiction 
of that Court, — ^its mode of dealing with its own procesa The 
power of every Court over its own process was unlimited, for 
the purpose of preventing it from being abused : Cochsr v. 
Tem'pestiiC) The control of the proceedings in a cause like that 
between the present parties before the Court of Exchequer, was 
entirely within the discretion of that Court ; and where a release 
had, as in this case, been obtained fraudulently behind the back 
of the attorney, the Court would not permit it to be pleaded ; 
Jcwss V. Bonner, ip) It was now a common exercise of the equit- 
able jurisdiction of a Court of law, to prevent a release or other 
instrument from being pleaded, where, to admit such a plea, 
would be to give effect to a manifest fraud : PhUlipa v. Clag0tt{c) 

The audita querela was analogous to a plea puis darrein con* 

(a) 7 M. A W. 502. (b) 2 Exch. 230. (c) U IL A W. 8C 

Vol. Vm. 38 



821 CASES IN CHANCERY. 



1850.— Williams t. Boberta 



tinuance : Turner v. Davies ;(a) and the process of the Court in 
that form of proceeding was equally within the dominion of the 
Court of law. 

Secondly. — Supposing this court would interfere, it 
[*822] * would not be in this form of proceeding. The writ of 
audita querela was *' in the nature of a bill of equity 
to be relieved against the oppression of the plaintiff:" 3 Bla. 
Com. p. 406. Treating the audita querela as of this nature, the 
plaintiflfe should have brought their bill of review. 

Thirdly, upon the merits. — ^Although it has been held that 
the attorney of a defendant has no such interest in a suit as to 
prevent the parties from compromising it without his consent: 
Quested v. CaMa ;(b) yet, it is there expressly laid down, that the 
case of the defendant's attorney '' bears no resemblance to the 
lien which the attorney of a plaintiff has upon his demand in the 
8uit;"(c) aiid the instances are numerous in which the Court 
has interfered to protect and enforce the lien of a solicitor upon 
a fund or subject which he has recovered in a suit(c2) The affi- 
davits in this .case disclose a case from which it is impossible not 
to conclude (as the Court of Exchequer on both occasions in &ct 
concluded,) that the object of the plaintiff Williams, in the trans- 
action with Eoberts, was to deprive the attorney of Roberts of 
the power of recovering his damages and costs ; and this is not 
the less fraudulent, because the plaintiff sought himself to profit 
by the contrivance, by lessening the amount which he and his 
co-plaintiffs were liable to pay. 

Fourthly. — The statements upon which the injunction was 
obtained ex parte were defective, in not stating that the Court 
of Exchequer had, in their judgments on the case, proceeded on 
the ground of fraud. It was not enough to state simply the 



(a) 1 Wma. Saund. 137, n., 147, n. (1) See CfUea v. BOt, I Ezch. 701 ; 3 Bzch. 1& 
(6) 10 M. & W. 18. (c) Id. p. 20. 

{d) See White v. Pearoef 7 Hare, 276, and the caaea there dted. 
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orders which were made, without the reasons given 
by the Jadges of the Court *for their order ; and this [*328] 
was such a suppression of a material fact as was alone a 
ground for discharging the order. 

The Solicitor- Oeneral^ Mr, Peacodo, and Mr, Edre^ for the 
plaintiffs, in support oi the injunction. 

First. — The case is one in which equity will interpose on the 
ground that it is against conscience, that a party, having released 
his right under a judgment, and received the consideration for 
such release, should still proceed to enforce his judgment The 
plaintiffs are entitled to require that the defendant shall enter 
up satisfaction on the judgment, or, at least, that all proceedings 
shall be stayed ; and that the defendant shall, in the meantime, 
be restrained from levying the damages and costs which he has 
released. It is said, that it is a matter in which, in a proper 
case, the Court of law would relieve on a summary application. 
But the fact, that Courts of law take upon themselves in modem 
times to do, by new forms of proceeding, what had not formerly 
been done, does not destroy the jurisdiction of this Court: 
Bromley v. Eolland,{a) It is not attempted to obtain the aid of 
this Court on the ground that the Court of law has refused re- 
lief ; it is, therefore, unnecessary on the part of the defendant 
to argue that there is not an appeal from the Court of Exchequer 
to this Court, no such appeal being made ; but the plaintiffs 
contend, that they have a right, in the circumstanced of this 
case, to protection, by the injunction of this Court, independent- 
ly of any legal right which they might have, and without being 
obliged to resort to such legal right. The plaintifiBs have, 
certainly, proceeded at law so far as they were able ; 
and the fact of such ^proceedings having been taken, [*324] 
may be adverted to for the purpose of showing that the 
plaintiffs have not, without necessity, and until they had ex- 
hausted all other steps, resorted to their equitable remedy, 

(a) 7 Yes. 19, per Lord Eldon. 
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[Tice-Chancellor : — A Court of law may set aside a judg- 
ment if unfairly obtained ; but the existence or exercise of that 
power by the Court of law does not prevent the party afiFected 
by the judgment from filing his bill for relief in this Court. 
What has taken place in the Court of Exchequer must be treated 
as showing the opinion of learned and competent Judges on the 
case submitted to them ; but still that opinion or decision is not 
binding on this Court.] 

Secondly, upon the merits. — ^It has been held in one of the 
latest cases on the lien of an attorney, that such lien on a judg- 
ment is merely a claim to the equitable interference of the Court 
to have the judgment held as a security for his costs ; and 
that he has no authority over the execution of a writ of ca. sa., 
so as to carry it into effect against the order of the plaintiff, even 
though the plaintiff and defendant should collude to deprive him 
of his lien : Barker v. St, Quintin,{a) There was at one time a 
difference of practice at law : Middleton v. Hill;{b) but the rule 
at present is, that the cross rights of the parties to costs may be 
set off without regard to the liens of their attorneys : Lees v. 
Kendall^{c) HaU v. Ody,{d) It is a principle of this Court, that 
the lien of the solicitors cannot interfere with the equities be- 
tween the parties: Bawtree v. Watson,{e) Ex parte Rhodes.{f) 
In this case, moreover, the lien of the solicitor for his costs was 
clearly superseded, or, at least, was postponed upon his 
[*326] *taking the security, which it is not denied that be has 
taken : Cowell v. Simpson, There is nothing in the ev- 
idence sujBScient to displace the plaintiff's oath that there was 
no fraud or collusion in the release; and in such a case the 
Court would give effect to that instrument: Moore v. AngelL 
It is clear and undisputed, that the defendant Eoberts has re- 
ceived the 250Z. in consideration of the release, and in respect 
of his damages and costs ; and it is nevertheless insisted in his 
name, that the process to recover the same damages and costs 

(a) 12 M. A W. 441. (&) 1 M. & Selw. 239. (c) 6 N. & M. 340. 

(tf) 2 B. & P. 28. {4t) 2 Keen, 718. (/) 16 Ves. 639. 
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may be executed by his attorney without regard to what he has 
already received ; that, in fact, he may, to the extent at least 
of the 250i, recover the same moneys twice over. Equity would 
not permit this to be done. 

Thirdly, upon the pleadings. — The judgments of the Court of 
Exchequer, upon the two applications before them, are stated 
upon the bill. The grounds of those judgments, or, in other 
words, the opinions expressed by the Judges on delivering those 
judgments, are not set out. It is not usual or necessary to state 
on pleadings the particular language used in Court ; it is suffi- 
cient that this Court will assume the judgments of the Court of 
Exchequer to have been given for adequate reasons. 

Vice-Chancellor : — ^I am not satisfied that the plaintifl&, in 
applying for this injunction, disclosed to the Court all that they 
might and ought to have disclosed on the subject of it. I prefer, 
however, not to dispose of the motion before me on that ground; 
and I shall dispose of it on the merits in other respects. 

*If the motives and conduct of the defendant Eoberts, [*826] 
in the transaction of obtaining the 2501 and giving the 
release, are to be considered as free from fraud and from tmfair- 
ness, I do not think that the plaintiflfe are entitled to relief in 
this Court against him, whether Roberts is now acting sponta- 
neously, and for his own purposes, or as the instrument of Mr. 
Smith. The transaction, regarded as one altogether fair on 
Robert's part, — regarded as on his part the transaction of an 
honest man, must, I think, be considered as one very much to 
his prejudice, — ^as one in which imdue and improper advantage 
was taken of him. If the injunction is to stand, it can, I think, 
only do so on the ground that his motives and conduct .in the 
transaction were not free from unfairness. Now, that they were 
unfair in the sense of intention and endeavor on his part to ob* 
tain advantage, dishonestly or unjustly, at the expense and to 
the loss of the plaintiffs, for the benefit of Roberts himself or 
Mr. Smith, I am not only not satisfied, but think that I ought^ 
upon the evidence, firmly to disbelieve. "Were, however, the 
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views and intentions of Roberts in the business directed against 
the interest of Mr. Smith ? They may possibly have been so in 
a manner not consistent with propriety. But if they were, 
Roberts must, I think, be deemed in this respect to have strayed 
from the right way not without the company of the plaintiffe ; 
for the evidence convinces me, that if there was a design un- 
favorable to the payment of Mr. Smith's bill, that design was 
not confined to his client, but extended itself to one, at least, of 
the paymasters of the sub-contractor and to their attorney. It 
appears to me that there was a total absence of sympathy with 
Mr. Smith in his not unnatural desire that his bill of costs 
should, in some manner or another, be paid : that not even Mr. 
Griffiths was touched ; — ^that this want of sympathy was more 

than passively felt by those equally whom Mr. Smith 
[*327] *hadbeen pursuing, and by him on whose behalf or in 

whose name he had pursued them ; and that, if the wish 
to substitute the unsubstantial possibility of Mr. Roberts and his 
surety in the place of the substantial power of arresting the per- 
sons or taking the goods of Messrs. Williams & Co., (whom I con- 
sider as having both persons and effects forthcoming,) was felt 
by their creditor, it was felt equally by one at least of them- 
selves. 

Upon the whole, whatever views the affidavits reasonably ex- 
plained, and the documents reasonably read, may give of 
Roberts' conduct in the so-called compromise ; but which was, I 
think, not truly a compromise at all, (for the doubtful validity 
of the award was, I am convinced, a mere pretence, and if be- 
lieved by Roberts, unadvised and unassisted as he was, makes 
the case of the plaintiffs in equity not a whit better,) I am of 
opinion that the conduct of Mr. Williams and of Mr. Griffiths in 
the transaction was such as to render it wholly unfit for this 
Court to interfere in favor of the plaintiffs. 

It is said, that, to refuse the interposition of the Court of 
Chancery, after what has taken place in the Court of Exchequer, 
must leave Messrs. Williams & Co, deprived of their release, and 
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remediless as to their 250Z. That may possibly be so : — ^but if it 
is so, a Court of equity is not therefore to assist schemes and 
contrivances such as that before me — ^is not therefore to afiford 
its aid to the inventors and constructors of such things in disen- 
tangling themselves from toils of their own setting — " Whoso 
diggeth a pit shall &11 therein ; and he that rolleth a stone, it 
will return upon him." 

It hsjs.been said, also, that the Court ought to inter- 
pose, *provisionally, at least as the facts are contended [*828] 
to be, at present, insufficiently known, and to be capable 
of elucidation by further evidence. My view of the matter is 
not so. The disputed or obscure facts are, I think, not wanted 
here. There are circumstances substantially confessed on the 
part of the plaintiflFs, and some most plainly proved, which ren- 
der, in my judgment, further investigation unnecessary ; and 
however little I may find to praise in the conduct of Mr. 
Roberts, — however fully I may agree to the position, that the 
mere circumstance of the perfect validity of the award would be 
insufficient of itself to defeat the plaintiffs, — to the position, that 
a man is at liberty to compromise a litigation effectually without 
the consent of the attorney conducting it for him, — and to the 
position also, that the decisions of the Court of Exchequer upon 
the rules do not take away or interfere with the jurisdiction of 
this Court, — ^I am of opinion that justice to debtors, creditors, 
and attorneys in general, as well as to the particular litigants 
and the particular attorneys now before me, requires not only 
that I should dissolve this injunction, but that I should not re- 
vise the costs of the motion. 
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[*S29] ♦Danford V. Camebon. 

1860: July 17th. 

Where a party, aabject to costs, oould not be found to be personally servedi servioff 
of the subpoena for oosts was ordered to be substituted on the town agent or 
country solicitori (or botb, if both names were on the record,) on motion ex 
parte. 

It appearing, by affidavits, that proper diligence had been 
used to serve the plaintiff personally with a subpoena for costs, 
but that he could not be discovered, — 

The Vice-Chancellor ordered the service on the town 
agent of the country solicitor of the plaintiff, (if the town agent's 
name was alone upon the record as solicitor for the plaintiff in 
the cause,) or otherwise upon both the town agent and the 
country solicitor whose names were upon the record, to be 
deemed good service upon the plaintiff. 

The order was made upon motion ex parte, it appearing, by 
reference to the Registrar's Book, that an order for substituting 
the service of the subpoena had been made in a case of NetJc v. 
Oains^ (81st March, 1847 ;) and the Registrar stating that in- 
quiry had then been made into the practice, and that the Court 
was, on that occasion, satisfied that notice was not required as a 
foundation for the order. 



Mr, W, W. Cooper^ for the motion.(a) 



(a) See Eumkr's case^ 6 Sim. 429i 



OASES IN CHANCERY. 830 



Memoranda. 



♦MEMORANDA. [*8S0] 

In June, 1850, Lord OoUenham, Lord Chancellor, was created 
Viscount Growhurst and Earl of Ooitenham ; and his Lordship 
having afterwards resigned the Great Seal, Lord Langdak^ Mas- 
ter of the Rolls, the Right Honorable Sir Lancelot Shadwell, 
Vice-Chancellor of England, and Mr. Baron jRol/ej were ap- 
pointed Commissioners for the custody of the same. 

On the 15th July, 1850, the Great .Seal was delivered to the 
Right Honorable Sir Thomas Wilder Knight, Lord Chief Justice 
of the Court of Common Pleas, who was created Baron Truro. 

Sir John Jerms, Knight, her Majesty's Attorney-General, was 
appointed Lord Chief Justice of the Court of Common Pleas, in 
the place of Sir Thomas Wilde ; Sir John Romilly, Knight, her 
Majesty's Solicitor-General, was appointed to be her Majesty's 
Attorney-General, in the place of Sir John Jervis; and A M 
Chckbum, Esq., one of her Majesty's Counsel, was appointed to 
be her Majesty's Solicitor-General, in the place of Sir John 
Bomtllyy and subsequently received the honor of Kjiighthood. 

Sir Lancelot ShadweU, Vice-Chancellor of England, died in 
August, 1850. 

Sir James Wtgram resigned his office of Vice-Chancellor on 
the 26th of October, 1850. 
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ABATEMENT. 
See Eyidenoe, 1. 



ABSENT PARTIES. 
See Joint Stock Company. 



ACCOUNT. 

See Contract, 3. 
Jurisdiction, 1. 



ACQUIESCENCE. 

See General Order, 23rd of April, 

1796. 



ADMINISTRATION SUIT. 

See Parties, 3. 
Sbttleuent. 



ADMINISTRATRIX. 
See Husband and Wife. 



ADVERSE TITLE. 
See DiscoTEBT, 3. 



AFFIDAVIT. 

It ifl only in very special cases, and not 
at the option of the parties, that affidavits 
are admitted on a motion, after it has been 
opened to the Court TiiA East Ldncashire 
Railway Oo, y. HaUereley^ 86 



AGREEMENT. 

See Chaupertt. 
Ship, 1, 2. 



AMENDED BILL. 

See General Order XXXVH. of Au- 
gust, 1841. 

ANNUITY. 

1. Interest not given on the arrears of an 
annuity, unpaid for several years during 
the progress of the cause — although the 
suit was instituted by, and a receiver ap- 
pointed on the application of, the residuary 
legatee — and the surplus income out of 
which tlie annuity was payable was 
brought into Court, and made productive. 
Tayhr v. Taylor, 120 

2. In order to entitle an annuitant, whose 
annuity is payable from a fund which has 
been brought into Court, to any profit 
which may have been made by the in- 
vestment of the arrears of his annuity, 
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he should procure the arrears to be set 
apart and distlnguiaiied from the geueral 
estate. id 

3. The claim of an annuitant to interest is 
not affected by the circumstance that the 
annuity is secured by a term of years, of 
-which he is himself trustee, if bis title to 
the annuity, in the circumstances of the 
case, is one of sufficient doubt to require 
the dii-ection of the Court, — semble, id 

4. An annuitant who has established his 
right to nn annuity in a proceeding di- 
rected by the Court for trying such right, 
may immediately apply for the appropri- 
ation of the portion of the fbnd necessary 
for its payments, — eenible, id 

See Charitable Bequest, I. 
Voluntary Assignment. 
Wife. 



ANSWER. 

The effect to be given to the answer to 
on original bill, afler such bill has been 
varied by amendment. Attorney- General 
V. Thompsorij 118 

See General Order XXXVII. op Au- 
gust, 1841. 
Husband and Wipe. 



ANTICIPATION CLAUSE. 
See Appointment. 



APPEAL. 
See Jurisdiction, 5. 



APPROPRIATION. 
See Costs, 1. 



APPOINTMENT. 

Under a power to cliarge an estate with 
a sum not exceeding lOOOi., for tlie por- 
tion or portions of a younger child or 
younger children, the donee of the power 
appointed the lOOOi to a married daugh- 
ter for her separate use, witli a restraint 
upon anticipation during the coverture ^ 
and it was held, that the interest of the 
appointee might lawfully be so restricted 



by the terms of the appointment Dich- 
ifuon V. Mori, 178 

See Tritsteb and Cestui Que Trust, 

1, 3. 



APPROPRIATION. 
See Annuity, 2, 4. 

AUDITA QUERELA. 
See Jurisdiction, 6, "7. 

BOUNDARY. 

See Specific Performance, I. 
Vendor and Purchaser^ 1. 

CHAMPERTY. 

An agreement may amount to cham- 
perty or maintenance, or savor of cham- 
perty, though made between persons not 
standing iu the relation of solicitor and 
client, or in any analogous relation ; and 
such an agreement, if not amounting 
strictly to champerty or maintenance, so 
as to constitute n punishable offence, may 
still be against the policy of the biw, and 
mischievous, and such as a Court of equity 
ought to discourage and relievo against 
Reyndi v. Spryt, 274 

CHARGE. 
See Tenant for Life and Remadt- 

DERMAN, 1, 2. 

CHARITABLE BEQUEST. 

1. A direction by will to pay into a cer- 
tain bank *' a yearly sum of 1002L for the 
solo use and benefit of any of the ministers 
and members of the churches now forming 
upon the apostolical doctrines brought 
forward by the late Edward Irving, who 
may be persecuted, aggrieved, or in pov- 
erty, for preaching or upholding those 
doctrines, or half the sum may be appro- 
printed for the benefit of the church found- 
ed by the late Edward Irving in New- 
man-street :" — JEfeW, to be a valid charita- 
ble bequest of a perpetual annuity. At>- 
tomey- Oenerai v. Lavjes^ 32 

2. It is not necessary to constitute a good 
charitable bequest^ that the objects to be 
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benefited must be shown to be of neces- 
sity a permanent and enduring class, for, 
if the objects should fail, the Court may 
administer the charity cy pres, id 



CHILDREN. 

A residuary gift to trustees, with a di- 
rection to apply such part of the interest 
as they might deem necessary in the main- 
tenance of all and every the testator's 
grandchildren, the children of the testa- 
tor's two sons, until they severally at- 
tained the age of twenty -one, and to ac- 
cumulate the surplus, and when and as 
eacli of such grandchildren should attain 
the age of twenty-one years, to pay to 
each of them 2000L, and as soon as all and 
every the 8»iid grandchildren should have 
attained their ages of twenty-one, to pay 
and divide the trust fund unto and amongst 
all and every his said grandchildren: 
— Held, to be a gift for the benefit of all 
the children of the testators two sons, 
born or to be bom, — not confined to chil- 
dren living at the death of the testator, 
and not distributable upon the yoimgest 
grandchild for the time being attaining 
twenty-one ; but that, on attaining twen- 
ty-one, the grandchildren were entitled to 
the interest on their presumptive shares, 
until another grandchild should be born. 
Mainwaring v. Beevor, 44 

See Settlement. 



CHOSE IN ACTION. 

See YOLUNTABY ASSTGNUEKT. 



CHURCHWARDEN. 

On an applicntion for the confirmation 
of a report approving a scheme for the ad- 
ministration of a charity estate, of which 
the church- wardens and overseers of the 
parish were the trustees, (one of the pur- 
poses of whicii scheme was to provide 
for the repair of the church,) it was luHd, 
that a churchwarden who had been newly 
appointed, and had not been served witfi 
the proceedings, was at liberty to present 
a cross petition for the purpose of opposing 
the conlirraation of the report upon grounds 
not appearing upon the report nor brought 
before the Master. In re Loppington Par 
ri6\ 198 



CLASS. 
See Next of Kin, 2. 



COLLIERY. 
See Inspection. 



CONSIDERATION. 
See Fbaud, 4. 



CONSTRUCTION. 

See Charitable Bequest, 1. 
Children, 1. 
Evidence, 2. 
Legal Estate. 
MiNEa 

Next op Kin. 
Remoteness, 1, 3, 4, 6. 



CONTINGENT GIFT. 
See Next of Kin, 2. 



CONTRACT. 

1. Suggestions mode by a vendor or pur- 
chaser as to the course which might be 
adopted for the purpose of obviating diffi- 
culties in the completion of a contract, are 
not to be taken as an abandonment of the 
original contract, and the substitution of 
a new one. Monro v, Thytor, 61 

2. If time is to be considered as of the es- 
sence of a contract, that point must be 
made promptly. lb. 62 

3. Disputes having arisen between a Rail- 
way Company and a contractor employed 
in making the railway, — the Company in- 
sisting upon a riglit under tlio contract, 
owing to the alleged default of the con- 
tractor, to discharge him, take possession 
of the line and materials, and complete 
the works themselvea and the contractor 
resisting such claim, imputing the back- 
ward state of the works to the acts of the 
Company, and holding forcible possession; 
— oolliaions occurring between the work- 
men of the two parties, each being charged 
with impeding the operations of the other ; 
and the completion and opening of tlie 
railway for traffic being in the meantime 
df layed, the Court, on the application of 
the Company, restrained the contractor 
£rom oontinomg on the line or interfering^ 
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with the operatioDS of the Company, di- 
rected an account of what was due to the 
contractor for works and materials done 
and provided, without regard to the formal 
oertif cates of the Company's engineer, and 
an issue to try whether the Company, at 
the time they proceeded to enter upon 
the works ,and remove the contractor, 
were lawfully justified in so doing ; re- 
serving as well the question of the right 
of the contractor to compensation for loss 
of profit on unexecuted works, as all other 
directions, until after the trial and the re- 
port TJie East Lancashire BaOway Com- 
pany V. HaMersley^ 12 

See Agreehent. 

Ship Registry AcTrs. 



COPYHOLDa 
See Statute, 3 & 4 Will. 4, c. 104. 



COSTS. 

Where a legacy has been severed firom 
the general estate, and becomes the sub- 
ject of a suit, by the result of which the 
estate will not be affected, th9 costs of the 
suit are borne by the fund constituting 
the legacy, but the appropriation or in- 
vestment by the executor of a particular 
sum to answer the legacy, where the ques- 
tion which arises upon it is a question be- 
tween the general estate and the legacy, 
does not relieve the general estate from the 
costs of the suit. Attorney- Genef-ai v. 
LaweSf 32 

Bee General Order^ 23rd of April, 
1796. 
Jurisdiction, B. 
Remoteness, 2. 
Service. 
SpEcino Performance, 3. 



COUNTRY SOLICITOR. 
See Service. 



COVENANT. 
See Voluntary Assignment. 



CY PRES APPLICATION. 
See Charitable Bequest, 2. 



DEBTOR AND CREDITOtt. 

See Executor. 

Husband and Wife. 



DECREE. 

1. The Court gave some of the defendants 
the option of taking an issue on a question 
of fiict arising in the cause, and dismissed 
the bill against another defendant The 
option not being declared, owing to the 
death of one of the defendants between 
the hearing and the judgment, — on the 
application of the defendant who was or- 
dered to be dismissed, the Court directed 
a separate decree to be drawn up as to 
that defendant. Belsham y. Percivalj 151 

2. The death of a defendant between the 
hearing of the cause and the judgment does 
not render a bill of revivor necessary prior 
to drawing, up the decree. id 

See Jurisdiction, 6. 



DEEDS. 
See Jurisdiction, 1. 



DEFAULT, 
See Life Assurance. 



DEMURREa 

See General Order XXXVn. or Au- 
gust, 1841. 
Tenant for Life and Remainder- 
man, 3. 



DEVISE. 

See Legal Estate. 
Mines. 



DIRECTORS. 
See Joint Stock Comi»ant. 



DISCOVERT. 

1. Where the respective titles alleged by 
the plaintiff and defendant were antago- 
nistic, — the plaintiff claiming the rever- 
sion in lands alleged to be in the posses- 
sion of the defendant as lessee^ and the 
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defbndant claiming to be entitled in fee 
to such lands, but admitting that he de- 
rived his title under a person alleged by 
the plaintiff to have been lessee only, and 
that the parcels mentioned in the deed 
under which he claimed, in some respects, 
although not wholly, corresponded with 
the parcels described in the demise to such 
alleged lessee, it was held that the plain- 
tiff was entitled to a discovery of such 
parcels, and to a production of so much 
of the purchase deed as described them. 
Attamey' GetiercU v. Thompson^ 106 

2. A plaintiff is not entitled to discovery 
of documents, the right to the possession 
or inspection of which is not necessary to 
the proof, and is only consequential upon 
the existence of the title he claims, that 
title not being admitted,— but where the 
Court finds upon the answer, that^ al- 
though the title of the plaintiff is not ad- 
mitted, the question as to the existence 
of such title is a question to be tried, — 
the plaintiff is entitled to the discovery 
and production of particulars material to 
establish his case on such trial id 

3. Considerations of the limits of the right 
to discovery, in cases of adverse title, of 
the deeds and evidences in the possession 
of the defendant id 

4. Distinction between cases in which 
discovery is sought of evidence relating to 
the items of an account the right to which 
is disputed, and cases in which it relates 
to the fundamental question in dispute, — 
the right to the account lb, 115 

6. The Court wlD in many cases compel a 
defendant to answer direct questions, the 
answer to which the Court may be less 
ready to allow a plaintiff to seek by ex« 
amining the papers of his opponent. lb. 

116 

See Ikspbctign. 



DISMISSAL OF BILL. 
See DxcBEB, I. 



DISTEIBUTION (PERIOD OF.) 

See Childben. 
Nbzt or Knr. 



EQUITABLE ESTATE. 
See LsaAL B8iat& 



EQUITABLE BELIEF. 
See Chahfebty. 

JURWDICnOK, 2. 

hiFE Assurance. 
PuBuo Policy. 



EVIDENCE. 

1. Where witnesses were examined dur- 
ing the abatement of a suit occasioned by 
the death of parties, the depositions of those 
who did not at the time of their exami- 
nation know of the death of the parties 
which had caused the abatement, were 
received, and the depositions of those who 
did know such fiE^ts were suppressed. 
Curtis V. Fu3>rookj 29 

2. Acts or communications of the parties 
after an agreement, may be evidenoe of 
facts existing at the time of the agree- 
ment material to its construction, but not 
to determine its meaning. Monro v. Thv 
lor, 56 

3. In a suit for the administration of a 
trust, where the parties beneficially inter- 
ested are before ttie Court, the trustees, al- 
though plaintiffs, ought not to enter into 
evidence as to facts relating to or showing 
the respective rights of iSie cestuis que 
trust Girdkstane y. Greedy 208 

4. Evidenoe of the number of persons 
constituting a partnership, for the purpose 
of proving that they are so numerous as 
to bring the case within the rule of the 
Court allowing a few partners to sue on 
behalf of themselves and others. Olay 
V. Bufford, 286 

See Fraud, 6. 

Joint Stock Company. 

Jurisdiction, 2. 

Vendor and Pubohaseb, I. 



EXECUTION. 
See Jurisdiction, 6. 



EXECUTOR. 

'One of two executors may sue the 
other executor for an aooount and pay- 
ment of moneys owing by such other exe- 
cutor to the testator at the time of his 
death; and to such a suit the peraons 
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beneficially interested in the estate are not 
neceesaiy parties. Feake y. Ledger, 313 

See Costs, 1. 

Stat. 3 & 4 Will. 4, o. 104. 



FBAUD. 

1. The application of the rale of the Ck>urt 
to dLsmiss a bill in which the title to relief 
is founded upon allegations of fraud, if such 
ft*aud be not proved, depends not upon 
the use or omission in the bill of the word 
•'fraud," but upon the fact, whether the 
charges upon which the relief is sought 
are in their nature such as this Court re- 
gards as constituting fraud. M^CcUmont 
T. Rankin^ 16 

2. The defendant became acquainted 
with the fact, that, under tlie will of a re- 
lation of the plaintiff, an estate vested in 
trustees was settled (after a subsisting life 
estate, and upon the failure of issue of the 
tenant for lite, who had then no issue,) to 
the plaintiff for life, with remainder to his 
issue in tail, with remainders over, and an 
ultimate remainder to the plaintiff's bro- 
ther (then deceased) and his heirs and as- 
signs; the defendant having communicated 
to the plaintiff (who was then supposed 
to be, and was in fact, the heir-at-law of 
his brother,) the existence of such a will, 
in a long correspondence produced an im- 
pression on the mind of the plaintif!^ con- 
trary to the true &cts, that the phuntiff's 
interests under the will were precarious ; 
that they were endangered by the conduct 
of the trustees and tenant for life, and 
could not be established without difficulty, 
delay, and litigation ; and the defendant 
obtained a conveyance of a moiety of the 
estate from the plaintiff, the defendant in- 
demnifying the plaintiff against the costs 
of recovering the property. The Court 
set aside the conveyance ; and Tiekiy that 
it was not an objection to this relief that 
the plaintiff had, throughout, th.e means, 
equally with the defendant, of knowing 
what his rights were, and of obtaining 
competent advice respecting them. Bt^ 
nell v. Spj-ye, 222 

3. Where a conveyance of a moiety of 
an estate was made by A. to B., upon a 
representation first made to A. by B., that 
such moiety was to be the remuneration 
of the lawyer for recovering the estate, 
and, upon a subsequent representation, 
that such moiety had been made over to 
him, B.; the circumstance that such re- 
presentations as to the remuneration for 
professional services, and as to the trans- 



fer to B., were untrae, was hdd to be ft 
ground for setting aside the conveyanoeu 

id 

4. Where property is in the hands of 
trustees for the parties entitled to it, and 
there is no adverse claim after the death 
of the parties in possession, — a communi- 
cation to one of the cestui que trust in re- 
mainder of his interest in the property, is 
not a consideration upon which a convey- 
ance of a portion of the property can be 
sustained, as the sale of a secret; for, in 
such a case, the disclosure is a nullity, id 

5. The defendant having taken a con- 
veyance in fee from the plaintiff of an es- 
tate, which the plaintiff would not be able 
so to convey except as heir-at-law of bis 
deceased brother, and a suit having been 
brought by the plaintiff against the de- 
fendant to set a^de the conveyance on the 
ground of fraud, and continued by the de- 
visee of the plaintiff after his decease, the 
absence of proof that the plaintiff was 
such heir-at-law, and therefore that his de- 
visee had any interest in the estate, was 
held not to be an objection to a suit, which 
it was open to the defendant to raise, id 

6. A conveyance of one moiety of aa 
estate being set aside, a contract for the 
sale of the other moiety to the same party, 
based on the previous conveyance of the 
first moiety, cannot be supported. id 



FURTHER ASSURANCE. 

See VOLUNTAKY ASSIQKMKNT. 



GENERAL ORDERS. 

23rd OF April, 1796. 

The Masters are not themselves actors 
m applying the General Order of the 2Srd 
April, 1796, against defaulting receivers; 
and the Court will not open aoooiuits 
against such receivers for the purpose of 
depriving them of their poundage, and 
the costs of passing their accounts, when 
the parties beneficially interested have not 
raised any objection to the allowance of 
such poundage and costs b^re the Mas- 
ter. Ward V. Swi/% 139 

XXXVIL OF August, 1841. 

The 37th General Order of August, 1841 
although it removes the technical objec- 
tion, that an answer to matters covered by 
a demurrer overrules the demurrer, yet 
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does not enable a defendant who has an- 
swered an original bill, to demur to an 
amended bilJ, upon any cause of demurrer 
to wliich the original bill was open. At- 
torrunj-Geneiai v. Cooper^ 166 

[Observations on WyUie v. EUice, 6 
Hare, 505.] id 



GRANDCniLDREN. 



See Children, 1. 



HEIR OF ENTAIL. 
See PAETiES, 1. 



HE ma 

See Remoteness, 4. 



HUSBAND AND WIFE. 

In the joint answer of a husband and 
wife to a creditor's bill for payment out of 
an estate of which the wife was adminis- 
tratrix, the wife alone set up the Statute 
of Limitittion as a defence to the suit : — 
HtJd^ that the interest of the wife was 
not so merged in the coverture, that the 
court would disregard her separate de- 
fence ; and that the statute was, for the 
protection of the estate, sufficiently plead- 
ed by the wife alone. Beeching v. Mnr- 
phm^ 129 

See Settlement. 



IDENTITY OF INTEREST. 
See Joint Stock Ck)MPANY. 



IGNORANCE. 

A pUintiff may be entitled to relief from 
ft contract or conveyance on the ground 
of ignorance and niist^ike, although the de- 
fendant with whom he dealt and against 
whom relief is soijght, was also in igno- 
rance and under mistake, — the contract or 
conveyance not being made upon the prin- 
ciple of compromising doubtful rights. 
ReyneU v. Sprye, 222 



ILLEGAL CONTRACT. 

See PUBLIO FOLKTT. 

VOL.VIIL 



INFANT. 

See Jurisdiction, 1. 

Trustee and Cestui qxte Trust, 4, 5. 



INJUNCTION. 



See Contract, 3. 



INSPECTION. 

Order upon motion before the hearing, 
that the plnintifis and their witnesses 
should be allowed, until publication to 
view and inspect the workings by the de- 
fendants in the plaintiff's mine, of which 
the defendants were lessees, and which 
mine was entered and worked by means 
of a shaft in an adjoining mine belonging 
to the defendants. Lemis v. Mars\ 97 



INSURANCE AGAINST FIRE. 
See Mortgagor and Mortgagee, I. 

INTEREST. 
See Annuity. 



ISSUK 

See Decree, 1. 
Remoteness, 4. 



JOINT STOCK COMPANY. 

1. Where the absent partners in a nu- 
merous partnership are to be bound by 
proceedings taken in a suit in their nb- 
bence, it is necessary that the parties who 
represent tliom on the record should have 
interests identical with those of the absent 
parties: and the Court, in such case, in 
making a decree which is to bind absent 
parties, must ascertain by strict proof that 
the parties by whom the cause is con- 
ducted have the interests which they al- 
lege that they have, and upon which their 
title to sustain the suit is founded. Clay 
V. Ruffm-d, 281 

2. Evidence which, in a suit by some 
on behalf of the others of the members 
of a joint-stock Company, is necessary to 
show that the plaintiffs are the managing 
directors of the Company, and that, in such 
character, they represent the Company 
within the rule of the Court, wluch allows 

40 



438 
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some members of a partnerabip to repre- 
Bent others who are absent. id 

8. Cases in which the Court will, at the 
bearing, give the plaintiffs in such a suit 
the opportunity of supplying the deficiency 
of the evidence aa to the character which 
they sustain. id 

See JuRiSDionoK, 3. 



JUDGMENT. 
See JuBiSDiGTiON, 6. 



JtrEISDIOTION. 

1. The existence of a suit of multiple- 
poinding and exoneration, brought by 
tutors in Scotland, in respcict of their re- 
ceipts of the real estate of the infant in 
that kingdom, constitutes no objection to 
a decree for an account of the same es- 
tates against the same parties, in this 
Court, in a suit by the infant, in which the 
tutors have appeared. Beattie v. Johnstone, 

169 

2. A party having a legal title may sus- 
tain a bill in equity to recover deeds, with- 
out first having established his title at law, 
where a deed to be recovered would be 
the proper evidence in a trial at law to en* 
force the legal right against the tenant 
in possession of the property in question, 
and that notwithstanding the evidence 
furnished by the deed might have been 
obtained by means other than a suit in 
equity. Elsey y. Luiyens^ 159 

3. A., an allottee of shares in a Railway 
Company, liaving executed the subscri- 
bers' agreement and parliamentary con- 
tract, obtained the scrip certificate of liia 
shares, which he sold, and such scrip cer- 
tificate, after passing through several 
handK, was bought by B. The Act incor- 
porating the Company was subsequently 
passed, and advertisementspublished, ciill- 
ing upon the holders of the scrip ccrtifl- 
cates to register their shares. No apph- 
cation having been made by B., then the 
holder and owner of the scrip certificate, 
for registration of the shares which it re- 
presented, those shares were registered in 
the name of A. as the original subscriber, 
and the sealed certificate was delivered to 
him. A. immediately sold the shares, to 
avoid liability for calls; about a year 
elapsed, and two calls were made after 
such sale, and before any claim in respect 
of the shares was made by B. : — HeUL^ that, 
after the registration of the shares in the 



name of A., B. might have sued in equity 
for the transfer of the shares by A. to him- 
self (B.) if the shares had not been sold, 
but had remained in A.*8 name ; and that 
it followed, that the Court had jurisdiction 
to compel A. to account for the purchase- 
money received by him for the sale of 
the shares. Beddtt y. BUbrough, 188 

4. Although the sum recovered by the 
suit was only 91, yet it was held, that the 
suit was sustainable, inasmuch as the 
plaintifi^ when he filed his bill, might have 
been justified in supposing that a larger 
sum would be recovered, and the defend- 
ant, who knew the amount^ had not given 
any information respecting it id 

5. "Where the Master of the Rolls or the 
Vice-chancellor has given substantial re- 
lief against a defendant, with costs against 
him personally, it is competent to the 
Court, upon a rehearing by way of appeal, 
affirming tlie decree as to tlie relief) to 
vary it as to the costs ; but such a varia- 
tion should only be made where the Ap- 
peal Court, clearly and without doubt, dis- 
sents from the decision of the Court be- 
low as to the costs. JieyneU v. Spryt, 

277 

6. Jurisdiction in equity to restrain exe- 
cution upon a judgment against a defend- 
ant at law, on the ground of a subsequent 
release by the plaintiff at law of his 
claims under ihe judgment for a valuable 
consideration paid by the defendant at law, 
notwithstanding that a rule obtained by 
the defendant at law, to set aside the 
judgment, on the ground of such subse- 
quent release had been discharged, and a 
writ of audita querela on the same ground 
had been set aside by the Court of law. 
WiUia7/is V. lioberts, 315 

7. Although the writ of audita querela 
is said to be '* in the nature of a bill in 
equity to be relieved agiiinst the oppres- 
sion of the plaintiff," (3 Black. Com. 
406 ;) yet the defendant at law is not, 
either by the existence of that remedy, or 
by having unsuccessfully resorted to it, 
precluded from bringing his original bill 
in equity for relief against the plaintiff, in 
a case where the Court of law has set 
aside the writ in a summary proceeding ; 
but whether the fact, that a writ of audi- 
ta querela had been obtained and was in 
force, would preclude a bill in equity by 
the same defendant on the same grounds, 
or would be a case for putting the party 
to his election. — QuoBic id 

See Ship RsaiSTRY Acts, 1, 2. 

SPSOmO PXBFOBXANGB, i. 



UBaACT. 

See OfliLDBEir. 
Costs, 1. 
Next or Kin. 
Wife. 



OTDBX. 3S9 

MANAGma DIBECTOBa 
See JoDiT Stock Ck)KPAKT. 

MEMORANDA, 300, 330. 



LEGAL ESTATE. 

Devise to trustees and their beire upon 
divers trusts in succession, some requir- 
ing tlie legal estate to remain in the trus- 
tees, and others which in tliemselves would 
not do so, — the whole legal fee remains in 
the tru8tee& Broum y. Whittway^ 146 

See Jurisdiction, 2. 



LEGATEE. 
See Pabties, 3. 

LIEN. 

See Ship. 

Ship Registry Acts. 

LIFE ASSURANCE. 

The defendant^ a creditor, agreed that 
judgment should oot be entered up against 
the plaintiff, his debtor, upon a warrant 
of attorney, unless defAult should be made 
in the payment of the premiums of a policy 
of life insurance, which was effected to se- 
cure the d«;bt ; and that payment of the 
debt should not be required so long as the 
policy was kept on foot. The plaiutiff 
permitted the time fur pti} ment of the pre- 
mium to expire, and four day^ afterwards 
the defendant paid the premium, and pro- 
cured the policy to l>© revived. The Court 
refused to relitwe the plaintiff agninst tlie 
consequence of his default in payment of ' 
the premium, and dismissed a bill brought 
by him to restrain the defendant fh>m su- ' 
ing out execution against the plaintiff on ' 
tlie judgment. Winihrop y, Murray^ 214 

MAINTENANCE. 
See Champertt. 

HAINTENANOE. 
See CmiiDBXir. 



MIDDLESEX REGISTER. 
See Statute 7 Anne, c. 20. 



MINEa 

1. Devise (before the Statute of Wills, 7 
W. 4 A I y. a 26) of lands to certain 
persons, and of pits and veins of clay un- 
der the same lands to other persons, — ^the 
latter devise passed only the pits and 
veins of clay open at the date of the will, 
senibU. Broum v. WkUeway^ 150 

2. Whether, since the Statute, such a de- 
vise would pass pits or veins open at the 
death of the testator — Quaere. id 

See Inspectiok. 



MISTAKE. 
See Iqnoeancs. 



MORTGAGE. 
See Tenant for Life and Rehaixder- 

MAN, 

VOLUNTART ASSIGNMENT. 



MORTGAGOR AND MORTGAGEE. 

1. A mortgagee of houses, who Is not 
by express contract with the mortgagor 
entitled to insure the premises against tire 
nt the mortgagor s expense, nor to require 
the mortgagor so to insure them, is not 
entitled to add to his mortgage debt, and 
charge upon the property, the preroiuma 
which he may pay for such an insurance 
effected by him without the privity of the 
mortgagor Jhbaon v. Landf 216 

2. Distinction between the cases of 
mortgagees and trustees in the ordinary 
sense. lb. 220 

3. The principle upon which the Court 
restrains persons filling a fiduciary cha- 
racter flrom having any dealings for their 
own benefit) does not necessarily apply 
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to the case of mortgagor and mortgagee. 
lb, 221 



MOTIOV. 



See Affidavit. 



MULTIPLEPOINDING. 
See JuBiSDicrnoN, 1. 



NEXT OF KIN. 

1. A testator, after bequeathing his re- 
siduary estate to trustees, upon trust for 
his grandson, the child of his deceased 
daughter, for his Hfe, directed them, in 
case his grandson should die under twenty- 
one without issue, tlien to pay the rents 
and protitd unto and amougrst his (the 
testator's) " next of kin, in such propor- 
tions and manner as is provided by the 
Statute of Distributions," and in case the 
grandson should die after attaining twenty- 
one without leaving issue, or such issue 
should die under twenty-one, or unmarried, 
or without issue, then to distribute the 
whole of the residue amongst such next 
of kin in the same proportions and manner: 
^Mddj that the gift was to the next of kin 
of the testator at his death; and this, 
notwithstanding his sole next of kin, ut 
tlie time of making the will, and at the 
time of his death, was the grandson of the 
testator, to whom the life-estate was given, 
and the sole next of kin of the grandson 
at the same times was the father of the 
grandson, the husband of the deceased 
daughter of the testator. Bird v. Luckie, 

301 

2. The mere circumstance that a gift to 
the next of kin of a testator is not imme- 
diate, but is contingent upon a future 
event which might or might not happen, 
is insufficient to render tlie description ap- 
plicable only to such person or persons as 
should form the class at the time of the 
occurrence of the event id 



NOTICK 

See Servtcb. 
Ship, 3. 
Statutk *l Anne, a 20. 



PARCELS. 
See Discx>V£BT, 1. 



FABTIEa 
See Ghubghwabdew. 



PARTIES. 

1. In a suit by the heir of entail in pos- 
session, entitled under a Scotch entail to 
a portion of the rents of the entailed es- 
tates, the other portion of such rents being 
directed to be accumulated during pupil- 
larity, and invested in lands to be convey- 
ed to the persons taking in succession un- 
der the same entail, the substituted heirs 
of entail are necessary parties. BtaUie 
V. Johnstone^ 169 

2. Where one of several trustees has 
died, the cestui que trust may generally 
sue the surviving trustees for an account, 
without making tiie representatives of the 
deceased trustee a party, it being the duty 
of the surviving trustees to place the fund 
in a proper position, and recover from the 
estate of the deceased trustee any portion 
of the trust money that may have re- 
mained in his hands. — Semble* id 

3. Where, in the administration of an 
.estate under a will, a question arises be- 
tween specific or pecuniary legatees and 
the parties taking the residue, as to what 
is comprised in a gifV of a specific portion 
of the property, the speciOc or pecuniary 
legatees are not therefore necessary parties 
to a suit for the administration of the es- 
tate. Girdltstone v. Creed, 208 

See Evidence, 4. 
Executor. 

Joint Stock CoiiPAirT. 
Ship, 1. 
Statute 3 & 4 Will, i, a 104. 



PARTNERSHIP. 

See EviDENOE, 4. 

Joint Stock Compakt. 



PECUNIARY LEGATEES. 
See Pasties; 3. 



PERIOD OF DISTRIBUTION. 

See Childben. 

Next of Ejit, 1. 



INBSX. 
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PETITION. 
See CHURCHWABDsy. 



PENALTT. 
See LiFB AssuBAircEf 



PLEADING. 

See Dbcrib, 2. 
Fraud, 1. 

Husband akd TVifb. 
Prolixity. 



POLICY OP ASSURANCE. 

See VOLCNTART ASSIGKXSKT. 



POUNDAGE. 
See General Order, 23rd Afru^ 1796. 



POWER. 

See AFPOomfEKT. 

Tenant for Life and Reicadtdisr- 

MAN, 2. 



PRACTICE. 

See Affidaytiu 
Answer. 
Decree. 
Kyidbncr. 
Motion. 
Partie& 
Pleading. 
Pbouiity. 
Service. 
SUPPRBSiflOir OF DsFOsrnoNS. 



PREMIUMS. 
See Life Assurance. 



PRESUMPTIVE SHAREa 
See Children, 1. 



PRODUCTION. 
See DisooYEET, 1, 2, 6. 



PROLIXITY. 

Prolixity in eettio^ out at length, in a 
petition or other pleading, clauses of a pub- 
lic statute. Jn re Manchester and Leeds 
Bailway Company, Ex parte Osbaidiston^ 

31 



PUBLIC POLICY. 

Parties to a contract, which is against 
public policy or illegal are not always re- 
garded as being in pari delicto, but public 
policy is sometimes considered as ad- 
vanced by allowing either, or the more 
excusable, of the parties, to sue for relief 
against the transaction. Beynell v. Sprye^ 

275 

See Champerty. 



RECEIVER. 
See General Order, 23rd Aprii^ 1796. 



RELEASE. 
See Jurisdiction, 6. 



REMOTENESS. 

1. A gift of residuary estate in trust for 
such child or children of A., as being a 
son or sons sliould live to attain the age 
of 25 years, or being a diiughter or daugh- 
ters should live to attain that age or mar- 
ry, equally to be divided between them 
if more than one ; but if hut one, then 
the whole to that one, tlieir. his or her 
heirs, executors, udministracors. orassisrns, 
according to the nature and quality tiiere- 
ofi provided that if any of them sliould 
die under such age or timo as aforesaid 
leaving issue him or her surviving, such 
issue should take the same share as his, 
her, or their parents, attaining such age 
as aforesaid would have done ; witli pro- 
vision for applying the income of the share 
of every such cliUd, or his or her issue, 
or a sufficient part thereof, in their main- 
tenance and education, and for an appli- 
cation of a reasonable part of the expect- 
ant share of any such child or their issue, 
to his, her, or their advancement, notwith- 
standing their minority : — Held to be void 
for remoteness. BoreJuzmy. Bignail, 131 

2. The plaintiffs claiming to be residuary 
legatees, but failing in that claim on the 
ground of the remoteness of the bequest^ 
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A declaration waa made of the invalidity RULE TO SET ASIDE JUDGMENT, 
of the trusts, and the costs of the suit were 



paid out of the estate. 



id 



3. The testator directed the application 
of the surplus income of his estate for the 
maintenance of his children during their 
minority or apprenticeship, and the appli- 
cation of certain sums for their advance- 
ment; and after his younprest child should 
have attained twenty-one, he directed his 
executors to divide any surplus in their I 
hands, every three years, during his wife's 
life or widowhood, and, after lier deatli 
or marriage, every year, equally amongst 
his children, or their heirs instead of any 
one that might happen to be dead, until 
the expiration of fifty years from the time 
of his deatli ; and that, at the end of the 
said fifty years, his executors sliould sell 
his remaining estate, and pay, discharge, 
or divide tiie money for the same amongst 
his cliildren, (naming them,) or any ol tlieir 
heira in their stead, and if any of his said 
children should die without lawful issue, 
such share or shores of those so dying 
to belong to the survivors or their lawful 
heirs, equally: — Held, that the Court could 
not read "'or" as "and," where the purpose 
was manifestly substitution of objects, and 
not succession. Speakman v. Speakman^ 

180 

4. That the word " heirs" must be con- 
strued "issue," and not "children;" and 
that it was not a g^und for departing 
Irom such meaning, that the consequence 
of adhering to it would be to render the 
will void for remoteness. id 

5. That the words of the gift did not 
direct a substitution, once for all, of per- 
sons to take each child's share at a given 
time not too remote ; but contained a run- 
ning direction to the trustees, to pay the 
inccime from time to time, during the 
whole period of tifty years, to the children, 
or, in ease of their deaths, to such of their 
lineal descendants as might from] time to 
time come in ease. id 

6. That the limitations of the property 
at the end of the term of fifty years were 
void for remoteness. id 



RENEWAL OF LEASE. 
See YsMDOB and Purghabeb, 3. 

REVIVOR. 



See Dbobsb^ 2. 



See JuBiSDionoN. 6. 



SCHEME, 
See CmTROHWABDEir. 



SCRIP. 
See JuBiSDicnoN, 3. 



SCOTCH ENTAIL. 
See Parties, 1. 



SCOTCH ESTATES. 
See JcBiSDionoN, 1. 



SERVICE. 

Where a party, subject to costs, could 
not be found to be personally served, ser- 
vice of the subpoena for costs was ordered 
to be substi luted on the town agent or 
country solicitor, (or both, if both names 
were on the record,) on motion ex parte. 
Dai\ford v. Camerotiy 329 



SETTLEMENT. 

The children of a married woman, a de- 
fendant in a suit for the administration of 
an est4ite in which she waa interested, are 
not entitled to a settlement out of their 
mother's share of the fund which is reco- 
vered in the cause aft;t»r her death, although 
the mother died without putting in her 
answer in the cause, and tlierefore without 
any opportunity of claiming her equity to 
a settlement BcUcer v. Bayldon^ 210 



SHAREa 
See JuRiSDicnoK, 3. 



SHIP. 

L Moneys were advanced by the plain- 
tiffs to M. M., upon an agreement that 
they should be reimbursed by the pro- 
ceeds of a ship then about to be launched 
in New Brunawiok, and of her cargo, 
which wero to be consigned by M. M. to 
the plaintifib for sale, and a bill of lading 
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of the cargo, and a power of attorney from 
the registered owner, enabling the plain- 
tifls to sell the ship, wore transmitted by 
M. M. to the plaintiffs. M. M. aflerwanlj 
transferred the ship and cargo to the firm 
of C. A G. The ship was thereupon reg- 
istered in the names of C. Jt G. C. & G 
sold the ship and cargo to the firm of R. 
& P., and the ship was tlien registered in 
the name of P. A new master was sp- 
poioteJ, and a new bill of lading signed, 
and tho ship and carpo were consigned 
by R. & P. (with A power of attorney from 
P. to sell the ship) to R. & G., in which 
lirm all the members of the firm of R. A 
P. were partners, except P. The plaintiffs 
filed their bill against C. & G., R. &. P., and 
R. k G.. and the assignees of M. M., to 
establish a lien on the proceeds of the ship, 
and on the cargo, under tlieir agreement 
with M M. The defendant R., one of the 
partners in the firms of R. A P. and R. A G., 
was alone within tlic jurisdiction and served 
with the subpoena: — Held^ that, in the 
absence of P., wlio appeared to be the 
registered owner of the ship, the Court 
could not make any decree establishing 
the plaintiffs' lien on tbo proceeds of the 
Bale of the ship. M'CaltuontY. Baiikin^ 

1 

1. That, although it appeared by the re- 
ault of an inquiry directed before tlie Mas- 
ter, that the ship had been sold by R. A G., 
pending the suit, under the power of at- 
torney from P., and that the proceeds had 
been accounted for by R. A G. to R. A P., 
no fraud being proved in the transactions 
under which those firms had acquired the 
ship and the proceeds, the plaintiffs were 
not entitled to any relief in respect of the 
proceeds of the sale, in the suit in which 
R. only appeared. id 



2 But whether, under a contract by 
which a party has an interest m the pro- 
ceeds of the sale of ship, such party can 
compel the owner to sell the ship, or ob- 
tain a decree for the sale, — Qwere. id 



SOLICITOR AND CLIENT. 



See Champkrty. 
Service. 



SPECIFIC LEGATEE. 
See PASTIES} 3. 



SPECIFIC PERFORMANCE. 

A purchaser of lands under the descrip- 
tion of " partly freehold and partly lease- 
hold," is- entitled to have the boundary 
dividing the freehold from the leasehold 
defined by reference to the instruments 
of title, or shown to be capable of being 
80 defined ; but the circumstance that tlie 
! property is described in the agreement as 
partly freehold and partly leasehold, the 
boundaries distinguishing the one from 
the other not being therein, and having 
not theretofore been clearly defined, is not 
an objection to a decree for specific per- 
formance. Monro v. ThyloTj 51 

2. The uncertainty in the boundaiy or 
extent of property, which arises, not fix)m 
an mstrument being incapable of legal con- 

I struction, but from its not having thereto- 
fore received any such legal construction, 

I is not a ground for refusing specific per- 



formance 
perty. 



of a contract to sell such 



pro- 
id 



3. That tlie claim of the plaintiffs in equity 
to the proceeds of the ship, would not be 
assisted by proof of notice by P. of the 
tiansoctious between the plaintiffs and 
M.M. id 



SHIP REGISTRY ACTS. 

1. There is nothing in the policy of the 
Ship Registry Acts to prevent a third par- 
ty not having any registered share in a 
BJiip from acquiring from the owner an. in- 
terest in the proceeds of tho sale of the 
ship In the hands of a purcliaser, when 
the ship shall have been sold, the Court 
not being required to reoognize any inter- 
est in such third person in the ship itself) 
— Sembk, APCcUmorU v. Bankin, 1 ^ 



3. Although a good title was not shown 
by the vendor until during the pendency 
of tlie reference, the Court held that the 
purchaser roust nevertheless bear the costs 
of tlie suit, it being manifest, thai if the 
particular evidence which completed the 
title had been produced before tlie bill was 
filed, yet the suit would not have been 
avoided. id 

4. Consideration of the principle on which 
the Court may, in certain cases, interpose 
to prevent a contract fh>m being performed 
in specie, — protecting the legal or sup- 
posed legal right of the party seeking such 
assistance, and preserving to the other 
party the substantial benefit of the specific 
performance. The Boat Lancashire Bail- 
WQ/y Cronqmny v. BaUersky, 72 
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6. Effect of aD agreement for a reference 
to arbitration of a dispute between a ven« 
dor and purchaser as to certain terms, or 
alleged terms, of the contract, and of an 
award thereupon, in a suit subsequently 
instituted for the specific performance of 
the contract Clay v. Rufford^ 290 

See Contract, 2, 3. 



STATUTES (PUBLIC) 
See PBOuxm:. 

STATUTE 1 AUN. c. 20. 

A conveyance of lands in Middlesex by 
settlement upon ttie marriage of the set- 
tlor, registered under the Statute 7 Ann. 
c. 20, is effectual against a prior unregis- 
tered conveyance, notwithstanding the 
party claiming under the settlement, had 
notice of the unregistered conveyance p.fter 
the marriage, but before the registry of 
bis settlement. Elsty y. LutyenSj 159 

STATUTE 62 Geo. 3, a 101. 
See Chttrghwabden. 

STATUTE 3 A 4 Will 4, c. 104. 

A general devise and bequest of the tes- 
tator's real and personal estate to A. for life, 
and after the decease of A., a devise of cer- 
tain copyholds to 6., and a direction, that 
on the decease of B.. the copyholds should 
be sold, with a gift of the moneys arising 
by such sale amongst persons of certain 
classes who should be living at the death 
of B., share and share alike : — Held that 
the executors would not be necessary par- 
ties on the mere ground, that he copyhold 
estate is by statute made assets to be admin- 
istered in equity for the payment of debts, 
Scmble, Curtis v. Fulbrook^ 26, 278 

STATUTE. 7 Will. 4, c. 26. 
See MiirE& 

SUBPCENA. 
See Sebyice. 



SUBSTITUTED HEIBS OP ENTAIL. 
See Parties, I. 



SUBSTITUTED SERVICE. 
See Service. 



SUBSTITUTION. 
See Remoteness^ 5. 



SUPPRESSION OP DEPOSITIONS. 
See Evidence^ 1. 



TENANT FOR LIFE AND REMAIN- 
DERMAN. 

1. Limitation of estates to succfssive 
tenants for life, with remainders in tail, 
subject to a term vested in trustees, the 
trusts of which were, in the first place, 
by cutting and selling timber of full growth 
or by demising, mortgaging, or selling the 
estate, (except the mansion-house,) for all 
or any part of the terra, or by all or any 
of the said ways or any other reasonable 
ways, to raise 30,0001, and pay the saroo 
to the parties therein mentioned : — Bdd, 
that, QS between the tenants for life not 
impeachable for waste and the remainder- 
men, the corpus of the estate must bear 
the charge ; and that the interest of the 
charge must be paid by the tenant for life 
in possession, who in the meantime waa 
entitled (as part of the profits of the es- 
tate) to the timber, which, as such tenant 
for life, he had a right to cut Marker r. 
Kekewich, 291 

2. The trustees of the term in such a caae 
have not an unlimited discretion to raise 
the charge in such a manner as they may 
think fit; and it does not follow, that, be- 
cause their discretion in the mode of rai8< 
ing the charge has been honestly exer- 
cised, the charge will be left to be finally 
borne by those parties upon whom their 
act might chance to throw it id 

3. To a bill by one of the successive ten- 
ants for life under tlie limitation, against 
the trustees of the term and the tenant for 
life in possession, to restrain the trustees 
fh>m raising the 30,0O0iL by sale or mort- 
gage of the estate, until the timber of fall 
growth, (of which it was alleged that a 
large quantity waa standing on the estate^) 
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had been cat and applied towards that 
purpose^ demurrore were allowed. id 



TERM OF YEAB& 
See Ankvitt, 3. 

TIMBSB. 

See Tesaxt fob Lira ahd Rimajndeb- 
MAV, 1, 3. 

TIMB. 
See GoNTBi.OT, 2. 

TITLE DEEDa 
dee DiBCX)TBBT, 1. 

TOWN AGENT. 
See Sebyicb. 



TRUSTEE AND CESTUI QUE TRUST. 

1. Under a power enabling a surviving or 
continuing trustee to appoint a new trus- 
tee in the place of a trustee dying, going 
to reside abroad, beooming incapable of 
acting, Ac, the surviving trustee, although 
himself residing abroad, mav appoint an- 
other trustee in the place oi the one de- 
ceased. O'BeiUy t. AUierson^ 101 

3. Although taking up his permanent re- 
sidence abroad in such a case does not 
ipao facto deprive a trustee of his office, 
yet it is such a disqualification as entitles 
the cestuis que trust to have a new trustee 
appointed in his place. id 

3. It is the duty of trustees, having power 
to appoint new trustees, to make such ap- 
pointment impartially, as between their 
cestuis que trust, and not without com- 
munication with them. id 

4. Decree as between the claimant of pro- 
perty and the trustee who claimed to hold 
the same property in trust for an infant 
defendant, reserving the right of the in- 
fimt defendant Elsey v. lAtiyens^ 159 

6. Position, duty, and liability of a trustee 
Iot infonts of an estate created by an in- 
valid deed or a deed of doubtful validity. 

Vol. VUL 



and which is impeached by other parties. 

id 

See Evidence, 3. 
Executor. 
Legal Estate. 

MORTGAQOR AND MOBTaAGBB, 2, 3. 

Parties, 2. 

Tenant for Ldh and Reicaindeb- 
HAN, 1, 2, 3. 



YENDOB AND PURCHASER. 

1. If the boundary of property contracted 
to be purchased can be certainly defined, 
whether the extent be more or less, the 
purchaser will be bound by the contract ; 
but whether he will be so bound if the 
boundary depends on a plan or instru- 
ment which is so vague as not to admit of 
legal con8truction,~^tMBr«. Momro v. Tay- 
lor, 61 

2. A contract by a lessee under an eccle- 
siastical corporation, whilst he was in 
treaty with the coiporation for the re- 
newal of his lease, to sell the leasehold 
premises, does not necessarily throw upon 
him the obligation of procuring the re- 
newal of the lease at his own expense, for 
the benefit of the purchaser ; whether, if 
the vendor after the contract procured 
such renewed lease, the purchaser is not 
entitled to take it without bearing the ex- 
pense of the renewal, — quaare, id 

See Spbcifio Performance 1, 2, 3, 6. 



YOLUNTART ASSIGNMENT. 

The Court, in the administration of as- 
sets, enforced against the estate voluntaiy 
assig^ments, made by the testator, of an- 
nuities, mortgage-debts, and policies of 
assurance, of which assignments no notice 
had been given in his lifetime to the mort- 
gagors or grantors, such assignments con- 
taining covenants for fUrther assurance by 
the testator, his executors and adminis- 
trators. Cox V. Barnard, 310 



WIFE. 

A bequest of annuity to the testator's 
nephew for life, or until his bankruptcy 
or insolvency, and after his decease, bank- 
ruptcy, or insolvency, to be paid to his 
wUe, for the personal support of herseU^ 
her husband, and lus children, during 
the life of his nephew and his wife, and 
the survivor of them ; and in case they, 

41 
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or either of tbem, should attempt to alien- 
ate the annuity, the trustees to be em- 
powered to apply it towards the support 
of their children. The first wife of the 
nephew, to whom he was married before 
the date of the will, survived the testa* 
tor, and the gift of the annuity was held 
not to extend to the widow of the nephew 
who was his second wife. Bortkoemy. 
BignaU, 131 



See Chabitablb Bequbst. 
Legal Estate. 
Next of Kjk. 
bemotemes& 



WITNBSa 
See EyidenoEi 10. 

iNSPBCnOH. 
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ABANDONMENT OF SUIT, 4 RuaB. 660. 
ABATEMENT, 

of a suit in equity, 1 Keen, 78. 

of legacy, 2 Ru8& 699, 601. 

plea of, 2 Sim. 243. 

when cause of action suryiyes, 1 Sim. k Sto. 260. 
ABSENCE OF A PARTY, 

effect of, in decree, 1 Sim. ft Stu. 467. 
ABSOLUTE GIFTS, 2 Hare, 17 ; 3 Hare, 140, 141. 
ABSOLUTE INTEREST, 4 Hare, 395. 

ACCOUNT, 2 Rubs. 58 ; 3 Russ. 39 1, 395 ; 4 Rusa. 169, 236 ; 4 Ruaa. 292 ; 1 Rnas. 
k Myl 293 ; 3 Sim. 224; 4 Sim. 5, 6, 37 ; 1 Yo. & Col. 200, 222 ; 3 Sim. 
265; 3Sim.366; lYo.ftCol35j lJac.169; lBeay.33; 4MylftCr.54. 

biU for, 9 Sim. 590, 592. 

acquieacenco in, 1 Sim. ft Stu. 334. 

decree for, between partners, 4 MyL ft Or. 172. 

of executors, 1 Beay. 431, 552. 

of guardians and reoeiyers, 3 MyL ft Or. 127 ; 2 Buss. 540. 

of renta and profits, 4 Ross. 68, 125 ; 1 Ja& 451 ; 4 Hare, 105. 

plea of; I Jac. 121. 

prayer for, 1 Jaa 644. . 

prayer for, between partners, 9 Sim. 609. | 

production ot, 1 Russ. ft Myl 369. 

taken before a master, 3 MyL ft Cr. 651. 
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ACCOUNTABILITY, 

of mortgagees in posfleflsion, 2 MjL & Or. 487. 
ACCUMULATION, 2 Keen, 674^ 675 ; 3 Beav. 496. 
ACKNOWLEDGMENT, 

of debt must be in writing, 3 Hare, 300. 
ACQUIESCENCE, 4 Myl & Cr. 186, 303 ; 7 Beav. 344; 1 &m. & StU. 334 ; 9 Sim. 

348; 1 To. ft Col 111 ; 1 Hare, 341 ; 3 MjL ft Or. 44, 796 ; 3 Boss. 574. 
ACTION, 

election o( 1 Jac. 337. 

in law and equity, at the same time, 1 Buss, ft MyL 423; 

right 0^ 4 Buss. 398. 

stopping proceedings in, 3 MyL ft Cr. 26. 
ADEMPTION, 

meaning o^ 2 Bu8& 126. 

of legacies, 3 Myl ft Cr. 379, 380. 
ADEQUATE BEMEDT, 3 Buss. 107. 
ADMINISTRATION, 

costs of suit^ 4 Myl ft Cr. 361, 362 ; 4 Hare. 477. 

effect of grant o^ 1 Phil 146. 

letters o^ 2 Myl ft Cr. 272, 371; 1 Bear. 400; 1 Ta ft Col 802; 4 MyLft Or. 
79 ; 2 Sim 243. 

of assets, 2 Keen, 7. 

of wife's estate by husband, 1 Keen, 80. 
ADMINISTRATOR, 

expenses of, 2 Yo. ft Col 191. 

infant not a legal one, 3 Russ. 328. 

judgment against by de&ult, 1 Jac 160, 152. 

llabiUty of, 3 Myl ft Cr. 498, 499. 

payment of private debts o( 2 Keen, 9. 

when they take beneficially, 3 Sim. 336, 338 ; 2 Buss. 380. 
ADMISSION, 

of assets, 7 Beav. 422. 

of extrinsic evidence, 4 Hare, 216, 253, 498, 543. 

of parol evidence, 3 Sim. 97, 1 Keen, 317. 
ADMISSIONS, 

of a party used as evidence^ 3 Buss. 207. 
ADMIRALTY, 

jurisdiction of courts of, 3 Myl ft Cr. 469. 
ADYANCEMENT, 4 Russ. 181, 283 ; 1 Sim. ft Sto. 3 ; 3 Myl ft Cr. 379, 380 ; 1 
Beav. 316; 2 Beav. 369, 442, 468, 461; 1 Ya ft. Col 67; 7 Beav. 165; 3 
Hare, 330. 

by a partner to the firm, 1 Yo. ft Col 289 ; 2 Russ. 348. 

of money upon bond, 3 Sim. 308. 
ADYERSE POSSESSION, 3 Hare, 33. 
ADVERTISE MENTSi 

not always sufficient notice, 1 RusB. ft Myl 848. 

restraint upon, 2 Keen, 220. 
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AFFIDAVITS, 5 Sim. 22 ; 1 BuaB. ft Mjl. 498. 

admisaibiUtj o( 10 Sim. 93 ; 1 Beay. 262. 

impertinence in, 10 Sim. 6S& 

in support of injunction, 1 Jaa 623. 
AGENT.— (See Principal.) 

of goyemment, 2 Sim. 214. 

notice to, 3 Rue& 493, 494^ 496 ; 3 MyL k Cr. 673 ; I Keen, 160, 162. 

when trustee for principal,- 1 Russ. ft MyL 66. 

when entitled to a commission, 1 Rusa ft MyL 148. 

acts of, binding upon prineipal, 1 Russ. ft MyL 306. 

employed to sell : duties o^ 3 Sim. 214; 1 Yo. ft GoL 339. 

transactions of| 2 MyL ft Cr. 3*76. 

fraudulent conduct o( 1 £een, 160, 162. 

appointment o( by corporation, 1 Cr. ft PhiL 61, 63. 

of corporation ; acts by, 1 PhiL 327 ; 1 Cr. ft PhiL 63. 
AGRE£MENT.-<See Cont&aot.)— 9 Sim. 416; 1 PhiL 396; 1 Yo. ft CoL 366, 
663 ; 1 Beav. 419 ; 2 Beav. 67. 

to prerent competion at sales, 1 Jaa 67. 

in restraint of trade^ 1 Jaa 67 ; 7 Beav. 44. 

for separation of husband and wife, 1 Jac. 143, 144^ 

proof 0^ 1 Jac 346. 

performance of, 1 Russ. ft MyL 237, 310; 2 MyL ft Cr. 88, 90. 

by letter, 7 Hare, 421 ; 1 Russ. ft MyL 394. 

establishment of validity o^ 1 Ru8& ft MyL 394. 

to withdraw opposition, 3 MyL ft Cr. 104. 

illegality o( 1 Keen, 60a 

time the essence of, 2 Beav. 26, 184. 

by parol, 2 Russ. 190. 
ALIEN, 

enemy, 2 Sim. 418. 

sovereigns and corporations, right o(! to oondoct Boitfl^ 4 Rnaik 229. 

land held in trust for, 1 Beav. 91, 93, 94. 

disabiHty o^ 4 MyL ft Cr. 633. 
ALIENATION, 1 Keen, 436. 

by married women, 1 Beav. 23. 

restraint upon, 1 Beav. 40 ; 2 Beav. 114. 
ALLEGATIONS. 

of bill in equity, 2 Russ. 89; 2 MyL ft Cr. 422 ; 1 PhiL 787. 

material ones must be answered, 1 Keen, 198^ 199. 

refusal to answer, 2 Russ. 463. 
ALLOWANCE, 

of receiver, 7 Beav. 67. 

to partner lor managing the business of the firm, 1 Jaa 298. 
AMBIGUITY, 2 Rasa. 186 ; 3 Russ. 141 ; 3 Sim. 29 ; 2 Keen, 68L 

evidence admitted to explain, 1 Jaa 464, 466. 
AMENDMENT, 2 Sim. 16 ; 6 Russ. 194, 291 ; 4 Hare, 63, 671. 

to injunction, 2 Sim. 86, 87. 

to bill, 4 Russ. 360 ; 9 Sim. 64, 382, 410, 411 ; 2 Sim. ft Stu. 117. 
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AMENDMENT— conMfitied. 

order for, 4 Sim. 49, 81, 126, 324; 1 Boss, k Uyl 4^ 9. 

of plea, 4 Ruaa. 626; 3 Uyl k Cr. 661; 2 M7L k Gr. 604; 1 Keen, 93, 205; 
4MylftGr.32, 33; 1 Cr. ft Phil. 186 ; 4 MyL ft Or. 287, 667 ; lFhiL184; 
2 PhiL 408, 409. 
ANCIENT LIGHTS, 2 Buss. 122. 

ANCaLARY PROCEEDINGS, 1 Boss, ft MjL 423 ; 1 Jac. 633, 634. 
"AND" and "OR," 

reciprocal transmutation of, in a will, 2 Keen, 273 ; 9 Sim. 362, 696; I PhiL 
642; 1 PhiL 643; 3 Sim. 127; 2Ya ft Col.300; 4 Hare, 642; 1 CoL 116; 
1 Hare, 431 ; 8 Hare, 184. 
ANNUITIES, 1 Yo. ft Col. 191 ; 2 Yo. ft CoL 21, 22, 23, 29, 30, 199; 1 Ruaa. ft 
MyL 112, 114, 222, 223 ; 7 Bear. 187, 188, 244; 4 Ross. 381; 3 Sim. 434; 
4 Hare, 126, 443 ; 1 Cr. ft PhiL 281 ; 2 Keen, 609, 610, 621, 622 ; 1 Ross, ft 
MyL 616 ; 1 PhiL 633, 634 ; 1 Cr. ft PhiL 283 ; 1 PhiL 436, 716 ; 9 Sim. 117 ; 
10 Sim. 699; 1 Beav. 207 ; 1 Keen, 679; 2 Keen, 67. 

injunction to restrain, 2 Sim. 66. 

payment oC 4 Sim. 46. 

when accumulative, 3 Russ. 167. 

to wife not inoonsiatent with dower, 3 Busa. 202, 203 ; 2 To. ft GoL 21, 22. 

raiaing money by, 3 Buss. 432, 434 ; 2 MyL ft Or. 441. 

increase of by executor, 1 Jac. 362. 

a charge upon land, 3 Sim. 236. 

secured by lien, 3 Sim. 502. 

interest upon, 3 MyL ft Cr. 470. 
ANSWEB, 2 Buss. 462; 3 Buss. 167, 169; 4 Hare^ 287 ; 3 MyL ft Gr. 643; 10 
Sim. 243, 244^ 348. 

what is sufBcient, 3 Buss. 120 ; 1 Jac. 283, 689. 

by guardians, 1 Jac. 157. 

what a waiver of oath to, 1 Sim. ft Stu. 394. 

fioceptance of) 1 Busa ft MyL 324. 

objection in, 1 Buss, ft MyL 747 ; 1 Jac 165. 

when necessary to support plea, 3 MyL ft Cr. 232. 

overruling plea, 1 Keen, 198, 391 ; 9 Sim. 683 ; 3 MyL ft Gr. 235. 

the whole must bo read, 3 MyL ft Cr. 423. 

must be full and complete, 1 Keen, 391 ; 3 MyL ft Cr. 644, 646 ; 1 PhiL 354. 

to one part of bill, and demurrer to the other, 3 MyL ft Cr. 660. 

must bear the signature of counsel, 3 MyL ft Cr. 14. 

of co-defendant, 2 Keen, 654, 556 ; 1 Keen, 22. 

to amended bill, 9 Sim. 382, 383. 

filing o( 10 Sim. 89. 

taking off the file, 2 Beav. 407. 

to support plea, 1 Sim. ft Stu. 7. 

when may be on information and belief, 1 Sim. ft Stu. 268. 
ANTE-NUPTIAL CONTBACT, 2 MyL ft Gr. 730, 
ANTICIPATION, 

cases upon, 1 Jac. 608. 

dause agitinst in marriage settlement, 1 CoL 68. 
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APPEAIs 4 MjL & Cr. 660; 1 PhiL 499; 2 PhlL 228, 229; 2 Hare. 439; 3 Haie, 
156. 

BtAy of proceedings by, 2 Ross. 59 ; 1 Ruas. k Ujl 332. 

wairer of, 3 Russ. 169. 

dismiflsal o( IJac 203 ; 4 Ruas. 301 ; 3 MjL & Gr. 437, 126, 292. 

parties to, 5 Russ. 63, 65. -^ 

APPEAL, * 

upon matter of costs, 1 Ruas. ft Uyl 116, 117 ; 4 MyL ft Cr. 214,. 366 ; 3 UjL 
ft Cr. 356; 2 Keen, 253. .^t 

right to begin, 2 Myl ft Cr. 614. 
APPEARANCE, 

an admission of regularity of process, 2 Keen, 510. 
APPLICATION, 

for new trial, 2 Russ. 76, 77; 3 Russ. 320. 

for injunction, refused, (see Ii\junction), 2 Russ. 120. 

lor delivery of children to &ther, 1 Jac. 265. 

to amend, 3 Sim. 23. 

for re-tazation, 2 MyL ft Cr. 525. 

of charities, 1 Keen, 233. 

of payment) 7 Beav. 16 ; 3 SioL 659. 

by petition, 1 Sim. ft Stu. 20. 
APPOINTMENT, 

of receiver, 1 Russ. ft MyL 4flij(, 487. 

extinguishment of power o( 4 MyL ft Cr. 193. 
APPRENTICE, - 

infant may bind himseli^ 2 Rua& 361. 
APPURTENANCES^ 

what passes by the word, 6 Russ. 19. 
ARBITRATION, 7 Bear. 464; 4 Myl ft Cr. 166; 3 Buss. 600; 9 Sim. 181; 1 

Hare, 288, 289; 1 Sim. ft Stu. 71& 
ARBITRATORS, 

all must hear, 1 Sim. ft Stu. 626. 
ASSETS^ 

of testator, dalm upon, 1 Russ. ft MyL 280. 

administration o^ 2 MyL ft Cr. 451 ; 1 Rus& ft MyL 854, 428. 

application of; 1 Russ. ft MyL 428, 740. 

admission of by executor, 2 Yo. ft CoL 320, 321. 
ASSESSMENT, 

sales of lands under, 3 MyL ft Cr. 109. 
ASSIGNEE, 

of a chose in action, 2 Russ. 89. 

cannot purchase bankrupt's estate, 2 Russ. 361 ; 3 Russ. 321. 

of insolvent mortgagor, 1 Russ. ft MyL 638; 9 Sim. 400; 1 PhiL 275. 

notice from to the holder of the fund, 1 Keen, 170. 

suit in the name o^ 9 Sim. 333. 

right to a set ofiE; 9 Sim. 339. 

costs of suit of; 2 Bear. 478. 
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ASSiaiirEE— eofOintttti 

liabUity of, 4 MjL ft Cr. 645; 1 To. ft €k>L 10; 2 To. ft OoL 1. 

of twnkrnpt, tide of, 1 O. ft Phil 74. 
ASSIGNMENT, 2 Mjl. ft Cr. 649, 740, 742; 1 Keen, 73; 1 Ruas. ft MyL 638; 
2 Beav. 637; 1 Phil 275; 4 Myl ft Cr. 671; 4 Hara, 77, 78; 2 Keen, 134, 
136, 633, 609, 610. 

of legacy, 2 Sim. 178, 179; 1 Ron. ft Ujl 452, 462; 4 Myl ft Cr. 376. 

of inaurance policy, 2 Sim. 263. 

of salary, 2 Sim. 664; 1 Ruas. ft ICyl. 662. 

made in husband^s life time, 3 Ruas. 91. 

of partner'a interest, 3 Ross. 169. 

by parol, 4 Ruas. 221. 

of goods protected in equity, 5 Ross. 262. 

of an expectancy, 1 Ruaa. ft MyL 664; 8 Sim. 143, 813, 214; 1 Pha 346. 

of debt, 1 Rosa, ft MyL 605. 

in trust for creditors, 3 MyL ft Or. 317. 

vpfaeld in equity, 1 Keen, 76. 

of choses in action, I Keen, 287. 

ki fiiYor of particular creditor, 1 Keen, 288. 

of leaae, 1 Keen, 455, 467. 

of trusts, 1 Keen, 559, 560. 

notice o^ 2 Keen, 63. 

deed o^ by way of mortgage, 4 MyL ft Or. 133. 
ASSUMPSIT, 1 Or. ft PhiL 63 ; 2 Keen, 92. 
ASSURANCES, 

deposit o^ by way of mortgages, 3 MyL ft Cr. 162. 
ATTACHMENT, 4 MyL ft Cr. 282, 546, 648; 1 Phil. 619; 1 Bear. 78, 79; 
4 MyL ft Cr. 646; 6 Sim. 9; 2 Myl ft Cr. 53; 1 Keen, 753. 

wfaen discharged, 2 Sim 18. 

for refbsal to giro testimony, 2 Russ. 265. 

against an outlaw, 10 Sim. 197. 
ATTORNEY.— (See SoLiorroE.) 

notice to^ 3 Ruas. 493, 494, 496. 

costs of, secured, 1 Jac 683. 

joinder ot, in a suit, 3 MyL ft Cr. 649. 

right o^ to become a purchaser, 10 Sim. 99. 

revocation of power o( I Yo. ft Col 398. 

and dient, relation of; 2 Hare 68, 69 ; 8 Hare 121, 122 ; 7 Hare 278 ; 8 BuasL 
565 ; 1 Russ. ft MyL 539, 540. 

lien of — (See Libn.) 
ATTORNEY GENERAL, 

duties of; 2 Russ. 372 ; 4 Sim 281. 
ATTORNEY GENERAL, 

duty o^ in relation to charities, 4 Sim. 281 ; 2 MyL ft Or. 3Q9. 

costs 0^ 3 MyL ft Cr. 476; 2 Bear. 680. 

when a necessary party, 9 Sim. 61, 613 ; 2 Beav. 334. 

lien of; upon clients papm^— <See Ldbn,)— 7 Beav. 17. 
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AVERMENTS^ 

in a plea, 3 MyL ft Cr. 481, 483; 1 Keen, 90, 91. 
AWARDS, 2 Rna& 634 ; 1 Beay. 464 ; 1 Hare, 288, 289 ; 4 M7I. k Gr. 161. 



BAIL, 1 Rus& ft MyL 332. 
BANKRUPT, 

discharge o^ plea ot puis darien^ 1 Sim. ft Sto. 4. 

aasignee ot^ cannot purchase estate, 3 Ross. 321 ; 2 Ross. 361. 

examination o^ as a witness, 3 Rusa 382. 
BANKRUPTCY, 2 MjL ft Cr. 451 ; 1 Keen, 13 ; 1 PhiL 691 ; 4 Sim. 123 ; 1 RusB. 
ft Myl 605. 

of partner: effect o( 3 Russ. 167. 

a good plea, 10 Sim. 349. 

of trustees, 1 Beay. 496. 

assignees of, 1 Cr. ft PhiL 14. 

trust executed after, 2 Yo. ft CoL 80. 
BAR, 

plea in, 3 Russ. 396. 
BARGAIN AND SALE.— (See Contraot.)— 1 Keen, 106. 
BENEFICIAL INTEREST, 2 MyL ft Cr. 436 ; 4 Russ. 89. 
BEQUESTa— (See LBaAOixs.)— 4 Russ. 81, 419, 420, 422, 423 ; 1 CoL 88 ; 1 Keen, 
81 ; 3 Russ. 145; 1 Russ. ft MyL 615 ; 5 Rusa 182; 9 SUm. 614. 

when yoid, 2 Sim. 165 ; 3 Russ. 458. 

to wife, 3 Russ. 200, 201, 202. 

of residuary estate, 1 Russ. ft MyL 208. 

of stock, 1 Rusa ft MyL 663 ; 4 MyL ft Cr. 14; 7 Bear. 244. 

conditional, 1 Russ. ft MyL 694 

must be legibly written, 3 Sim. 29. 

to first cousins, whom it includes^ 1 Sim. ft Stu. 308. 

yoid for uncertainty, 9 Sim. 509 ; 2 Keen, 13. 
BEQUESTS, CHAITABLE, 8 Hare, 42. 
BIDDINGS, 

openining o( 9 Sim. 88 ; 1 Sim. ft Sto. 22. 
BILLS, 

amendment oC 2 Sim. 16; 9 Sim. 64, 410, 411, 468. 

of exchange, how payable, 2 Sim. 211; 2 Beay. 284. 

of exchange, demurrer to, 2 Sim. 281. 

dismissed, 2 Sim. 661; 4 Russ. 92, 280; 1 Jac 343, 668; 1 Beay. 360; 2 
Beay. 16; 1 Russ. ft MyL 539; 3 Sim. 384, 385; 4 MyL ft Cr. 196. 

BuiBciency of allegation, 2 Russ. 89. 

for general account, 3 Russ. 391. 

of costs,— <See Co0TB,>-4 Russ. 68, 69, 182 ; 2 Keen, 181, 189. 

fbr specific performance, — (See SPBOino Pebfobuaitce,) — 1 Jac 16. 

to preyent outstanding term, 1 Jac 199; 2 MyL ft Cr. 422. 

of interpleader, 2 MyL ft Cr. 24, 25; 1 Jac 206; 10 Sim. 481; 2 MyL ft Gr. 
596. 

for relief;— (See Riuxr,) — 1 Jac 331. 
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BILLS-^am^ntied. 

of solicitor, taxation of, 5 Rubs. 13. 

of revivor, 5 Ruas. 227, 263, 25i. 

order for taking off the file, 5 Russ. 253, 264. 

for the violation of patent, 6 Russ. 330. 

to set aside a sale, 1 Russ. ft Myl. 639. 

of revivor, 1 Rusa ft MyL 20, 30, 639; 1 PhiL 669; 6 Sim. 9; 4 MyL ft Or. 
467 ; 4 Sim. 321, 322, 324 ; 2 Yo. ft Col 133. 

BtatemenU in, 2 MyL ft Cr. 172 ; 2 Hare^ 266, 267. 

for discovery, 3 Sim. 64 ; 2 MyL ft Cr. 172, 422 ; 3 MyL ft Or. 236, 646, 647 ; 
1 Keen, 204, 207, 338 : 9 Sim. 29, 192, 444. 

sapplemental, — (See Supplemental Bills,) — 2 Myl. ft Or. 616. 

parties to^ 3 MyL ft Cr. 84 ; 9 Sim. 29, 196 ; 1 Phil 786. 

to remove obstnictions to an execution, 3 MyL ft Cr. 421. 

by mairied women, 2 Keen, 77. ^ 

against surviving partus, 2 Keen, 639. 

for account, 2 Keen, 641 ; 9 Sim. 690. 

to restrain a nuisance, 9 Sim. 213. 

must state the abode of parties, 1 Beay. 669. 

for asoertaiiHDg bonndaries, 1 PhU. 683. 

in behalf of plaintiff and others, 1 PhiL 786. 
BONA FIDE PURCHASER^ 1 Russ. ft MyL 626. 
BONDS, 3 Russ. 641 ; 1 Jac. 69, 70 ; 9 Sim. 227. 

interest upon, 3 Russ. 612 ; 3 Sim. 142. 

memorandum endorsed upon, 1 Russ. ft Myl. 180. 

penalty o^ 1 Russ. ft MyL 467 ; 3 Sim. 142. 

money advanced upon, 3 Sim. 308. 

rights of creditors^ ot^ 3 Sim. 382. 

joint and several, 2 MyL ft Cr. 229. 

deUvery up of; 2 Myl. ft Or. 476 ; 3 MyL ft Cr. 26. * 

mistake in, 2 MyL ft Cr. 740. 

injunction to stay proceedings on, 3 MyL ft Cr. 467, 469. 

suit upon, 1 PhiL 89, 90, 91. 

obligor ot, 2 Yo. ft CoL 31. 
BOOKS.— {See Doctticents.) 

order for the production o^ 1 Russ. ft MyL 27 ; 3 MyL ft Cr. 63S, 646, 649. 

sealing up parts of, 3 Sim. 397 ; 4 MyL ft Cr. 606 ; 9 Sim. 444. 
BREACH OF TRUST, 2 PhiL 260, 261 ; 7 Hare, 129^; 1 Yo. ft CoL 428, 429, 

430; 1 CoL 136; 7 Beav. 180, 348; 4 Hare, 472; 1 Keen, 88, 308. 
BURTHEN OF PROOF, 3 Sim. 324 ; 1 Beav. 263 ; 2 Beav. 366. 



CANCELLATION OF WILIA— <See Wills.)— 2 Russ. 91 ; 2 Keen, 228. 
CERTIFICATE OF MASTER, 4 Russ. 479 ; 2 Keen, 689. 
CESTUI QUE TRUST.— (See Teustkb.) 

equities oi, 2 Russ. 631. 

may call trustee to acoount^ 2 Sim. 368. 



INDEX TO THE AlCERICAX NOTES. 866 

OHAMPBBTT, IJaa 43Y; 4 Hare, 431. 
CHANCELLOR, 

power o( orer estates of idiota, lunatics, etc., 2 Rnss. 198. 
CHARGE, 

upon estate, 3 Hare, 216 ; 1 Keen, 66}. 

by implication, 4 Russ. 460 ; 1 Keen, 661. 
CHARITABLE, 

^eqaest, 8 Hare, 42. 

uses, 1 Jac. 396, 398 ; 2 MjL ft Or. 309 ; 2 Keen, 161. 
CHARITIES, 1 Keen, 128, 233; 1 PhiL 191, 192; 2 Myl. ftCr. 809, 623; 1 Keen, 
112 ; 2 Beav. 680 ; 1 PblL t68 ; 1 Yo. ft Col 201, 202, 414, 416 ; 1 Hare^ 412 ; 
3 Hare, 267; 1 CoL 394, 396. 
CHARITY, 

estate, 2 Russ. 309 ; 2 Bear. 428. 

ftinds : responsibility of trustees for, — (See Tbjjstkb,) — 2 Russ. 326, 368 ; 3 
Bus& 398. 

informational 1 Keen, 602, 611. 

informations : duty of Attorney General in, 2 RoSB. 3t2 ; 4 Sim. 281. 

gifts, 2 Russ. 460; 1 Phil. 191 ; 1 Keen, 233. 

ftinds: disposition o^ 6 Russ. 115, 116 ; 1 Or. ft Phil. 227, 1 Keen, 283. 

informations : costs in, 3 MyL ft Or. 476 ; I Keen, 119, 120, 602, 612. 

trusteee^ costs o^ 1 Keen, 119, 120. 

leases, 1 Keen, 128. 

abuse oi^-^l Keen, 300. 

funds, misapplication o^ 1 Keen, 171. 

faUure ot, 2 Beav. 326, 327, 328. 

funds, jurisdiction of equity over, 3 Hare, 196; 4 Hare^ 589. 

estate, exchange o^ 1 Jaa 413 ; 2 MyL ft Or. 309. 
CHARTER PARTY, 4 MyL ft Or. 131 ; 4 Hare, 462. 
CHATTELa 

real 3 Russ. 233. 

gift o( to feme covert, 1 Beay. 24. 
CHILDREN.— <See Pabeht axd Child.) 

and grandchQdren, construction of the terms, 1 Russ. ft MyL 686, 687 ; 8 Hare^ 
185; 2 Keen, 633 ; 4 MyL ft Or. 59; 2 Hare, 282, 283. 

maintenance of;— <See Maintekancb,) — 4 MyL ft Or. 97 ; 2 Yo. ft Co. 90; 1 
Jac. 359 ; 1 Keen, 87, 88, 91, 103 ; 3 Russ. 266. 

flither, the guardian o^ 2 Russ. 22. 

control over, 1 Jac. 266. 

separate estate ol^ 4 Sim. 160. 

t» venire sa mere, 1 Sim. ft Stu. 186 ; 8 Hare, 49, 60. 
CHOSE IN ACTION, 2 Keen, 124, 134^ 136, 633. 

subject to sequestration, 2 Sim. 67. 

asagnee of, 2 Russ. 89; 3 Russ. 60 ; 1 Russ. ft MyL 242, 243. 

purchase o( 4 Hare, 431. 

assignment o^ 4 Russ. 221 ; 2 Keen, 134, 136 ; 1 Keen, 287. 

right of wifo to, 2 Yo. ft CoL 96. 
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aVILRIGHTSi 

refltoration o( to felon, 1 BtUM. & KjL 767. 
CLAIMS, 

agiunst idiots and lunatics, 2 Buss. 198. 

of execatorsy 2 Keen, 9. 
CLIENT,— (See Attobnet and Souoitob.) 

matters relating to^ 1 Jac. 304; 6 Ross. 31; 1 Jaa 378; 1 Bnn. in UjL 639, 
540. 
CODICIL,— (See Wills,)— 3 Bnss. 376, 476» 

oonstniction o( 1 Keen, 826 ; 2 Ujl k Or. 611. 

connection of, with will, 1 Ruas. k M7L 216. 

republication of wlU by, 3 IfyL k Or. 376. 

reyocation of wiH fay, 1 Keen, 63. 

roTOcation o^ 1 Keen, 96. 

legacy by, 2 Sim. 274. 

intention of testator, 2 Sim. 480,^See Testatob.) 
COLLATERAL CIRCUMSTANCES^ 

admiasibility 0^ to proye a will, — (See Eztbinsio EnDBHOi; also "Whim) — 3 
MyL ft Cr. 614. 
COMMENTS^ 

on oase of Wellman y. Bowring, 1 Sim. k Stu. 39. 
COMMISSION, 

for taking foreign testimony, 2 Rubs. 668, 662. 

of executor, 4 Russ. 33. | 

of lunacy, 4 Russ. 186; 1 PhU. 437. i 

to inquire regarding lands, 1 Russ. k MyL 64. 

to examine witnesses^ 2 Beay. 136, 137, 138 ; 1 Sim. k Sto. 91. 
COMMISSIONERS, 

award ot^ 2 Russ. 634. 

jurisdiction of oourt oyer, 3 MyL k Cr. 462. 
COMMITTEE, 

of lunatic, expenses o( 1 Jae. 96. 

accounts of; 1 Jaa 162. 
COMMON LAW,. 3 Russ. 334. 

wills must be construed according to rules of; 3 MyL k Cr. 613, 614. 
COMPENSATION, 

to receiyer, 3 MyL k Cr. 63. 

for improyements, 2 Beay. 429, 430. 
COMPETENCY, 

of witneases,— (See WmnsssBS,)— 1 Beav. 409 ; 1 Buss, k MyL 430, 431 ; 1 Jac 
341. 
COMPLAINANT, • 

examination o^ as witness, 10 Sim. 124^ 126. 
COMPOSITION DEEDS, 3 MyL k Cr. 317. 
COMPOUND, 

interest,— (See Interest,)— 2 Beay. 471; 6 Buss. 368, 364. 
COMPOUNDING CREDITORS^ 2 Beay. 392. 
CONCEALMENT, 2 Keen, 80; 4 Buss. 676. 
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OONCLUSIVBNBSS^ 

of the sentence of a courts 1 PhD. 688. 

of the probate of a will, 4 Hare, 146, 322. 
CONCURRENT JURISDICTION, 1 Ruas. k Ujl 109; 3 Sim. 283; 1 Beav. 168, 

169. 
CONDITIONS, 3 Sim. 620; 3 KyL k Cr. 69t ; 1 Ross, ft MyL 516; 3 Ruaei 559; 
2 Rq8& 699, 601; 1 Beav. 480; 1 Keen, 693; 1 Beav. 396; 11 Sim. 412; 
4 Ruas. 329; 1 Roas. k MyL 508, 514. 
CONFIDENTIAL, 

relationa not allowed to give evidence, 2 Sim. 485 ; 3 Sim. 398, 399. 

oommunicationa, 3 Sim. 398, 399, 488, 489; 1 Jac. 81 ; 1 Phil 95. 96, 475, 482, 
692; 1 Keen, 363, 356, 356, 367, 368; 3 MyL k Cr. 359, 625; 1 Beay. 147; 
2 To. k CoL 86; 3 Hare, 121, 122; 7 Beay. 573; 4 Hare, 85, 86. 
CONFESSED JUDGMENT, 1 Jac 603. . 
CONFESSIONS^ 2 Keen, 293. 
CONFIRMATION, 

of deed, 4 Ruaa. 68. 
CONFLICT, 

of laws, 2 Beay. 284. 
CONNEXION, 

of will and codidl, 1 Rusa. k MyL 216. 
CONSIDERATION, 1 PhiL 267 ; 3 Hare, 300 ; 4 Haie, 263, 523 ; 1 Keen, 742. 

when illegal, 1 Jac 69. 

of a bond, 1 PhiL 89, 90, 9L 

a seal only preaumptlye eyidenoe of, 10 Sim. 178. 
CONSTRUCTION, 

of willfl,— (See Wills). 

what words create an estate tail, 2 Sim. 236. 

of wills, extrinsic eyidence when admitted, — (See EyiDBzroB and WiLLa) 

of codicil, 1 Keen, 825. 

of statutes, 10 Sim. 49. 

of ooyenants, 2 To. k OoL 128. 

of deeds, 1 CoL 254; 8 Hare, 48. 

of different testamentary instruments, 4 Hare, 241. 

of ftimily settlements, 1 Sim. k Stn. 534. 

of words next o/ Ann,— (See Next of Kin,)— 2 Sim. k Stu. 402. 
CONSTRUCTIVE, 

notice, 3 Ruas. 277, 493, 494; 3 MyL k Cr. 673, 674; 3 Sim. 308; 1 Keen, 
110, 162; 1 Ruas. k MyL 43; 1 Hare, 43, 44; 1 CoL 216. 

fraud, 2 Hare, 68, 69. 
CONTEMPT, 

of court, 2 Russ. 44, 608; 3 Russ. 620; 1 Ruas. k MyL 324; 3 MyL k Cr. 196, 
196, 198, 201, 204; 2 MyL k Cr. 53, 361 ; 1 Jac 82; 1 Ruas. k MyL 109; 
4 MyL k Cr. 546; 1 Cr. k PhiL 99, 262, 264; 1 Beay. 76; 1 PhiL 614; I 
CoL 169, 170 ; 4 Hare, 475, 476, 695, 696. 

waiyer ot, 1 PhiL 558, 669; 4 Hare, 475 ; 9 Sim. 468. 

in maniago of ward of court, 9 Sim. 599. 

party in, cannot apply lor &yor, 1 Sim. k Stu. 227. 



g58 INDBX TO THE AICERIGAK NOTB& 

CONTINGENCY, 

happening o^ 4 Sim. 120 ; 4 Haro^ 377. 
CONTINGENT, 

gitl over, 1 Keen, 241. 

interest, 2 Keen, 148, 286; 3 Sim. 102, lit. 

remainders, 2 Keen, 671; 1 To. ft OoL 228; 3 Sim. 117. 
CONTRACT, 

parol evidence to explain, 8 Hare, 66,^See EriDEirci.) 

defect in how supplied, 1 Buss, ft MyL 127. 

time the essence of, 2 Sim. 82; I Ruas. ft KjL 514; 1 Sim. ft Sta. 699; 4 
Hare, 433, 434; 1 Keen, 409; 1 Hare, 348; 6 Hare^ 218, 219. 

to convey lands in expectancy, 2 Sim. 193, 194. 

by government agent, 2 Sim. 214. 

specific performance of,^See Spbodio Pkbfobkakob.) 

joint and several, 3 Russ. 642, 643. 

decree to deliver up, 1 Jac. 180. 

terms not reduced to certainty, 1 Buss, ft Myl. 124. 

execution o^ 4 Sim. 11; 1 Keen, 745, 749; 2 Beav. 284. 

rescinding o^ 4 Sim. 214; 10 Sim. 412; 4 Hare, 263. 

for the sale of lands, 1 Keen, 742; 2 Sim. 193, 194. 

reasons for q^tting aside, 2 Keen, 35. 

waiver o( 1 Cr. ft PbiL 61. 

validity of; 1 PhlL 161, 163; 1 Keen, 742. 

con^ honos moreSf 1 To. ft CoL 63. 

by letter, 1 To. ft Col 663; 1 CoL 312, 813; 6 Han^ 10; 1 Keen, 742. 

acceptance of proposals lor, 1 CoL 312. 

avoided by misrepresentation, 4 Hare, 463. 

against public policy, 2 Sim. ft Stu. 309. 
CONVERSION, 4 HyL ft Cr. 303, 366; 1 Phil 81; 4 Hare, 630; 1 To. ft CoL 322, 
453; 4 Hare, 326,497. 

of real estate into personal, 1 Jac. 39 ; 4 Hare, 497 ; 2 Keen, 667, 659 ; 7 Bear. 
643, 544. 
CONVEYANCE,— (See Deed,)— 1 CoL 16. 

of lands by infant, 1 Keen, 130. 
COPYHOLDS, 1 PbiL 87; 10 Sim. 400; 2 MyL ft Or. 48. 
COPYRIGHT, 

infringement o^ 2 Sim. ft Stu. 7; 2 Beav. 10, 11, 13, 14^ 16; 8 MyL ft Cr. 728, 
737, 738. 
CORPORATIONS, 

informations against, 1 Keen, 711, 714. 

suit by, 1 Cr. ft PhU. 30; 2 MyL ft Cr. 633. 

appointment of agent by, 1 Cr. ft PhiL 61, 63. 

adoption of acts of agent, 1 Cr. ft PhU 63. 

breach of trust, 1 Yo. ft CoL 428; 2 Ruas. 54. 

powers o^ 7 Hare, 129, 129a, 129d, 129c; 129^ 129e, 129/ 129^, ISO, 180a^ 
1306, 130e; 2 MyL ft Cr. 633. 

agents and officers of, 3 MyL ft Cr. 626. 

Q>iritual authorities o^ 1 Keen, 127. 



INDEX TO THE AMEBIOAK NOTES. 869 

GOBPORATIONS—con^ntidd. 

proceedings of, questioned, 2 Ross. 368. 
liabili^ o( for wrongs, 3 Beav. 429, 430 ; 9 Sim. 54. 
directors o( 7 Hsre, 129, 130. 
OOSTS^ 1 Col 153, 265, 402 ; 7 Bear. 75, 76, 348; 4 Hare, 272, 273; 4 Hare, 485, 

498, 571; 1 Ya A OoL 12, 13, 174^ 175, 200, 402, 403, 439 ; 2 Yo. A Ck>L 

30, 329, 376; 2 Hare, 544 ; 3 Ross. 466, 598 ; 4 Russ. 68, 280, 301 ; 4 Rosa. 

348; 1 Jaa 165, 274, 378, 546, 603, 575, 583; 5 Ruaa. 31 ; 1 Ross ft MjL 

115, 117, 428, 635 ; 1 Ross, ft IfyL 638, 656; 3 Sim. 15, 465 ; 4 Sim. 65; 

5 Sim. 22 ; 2 MyL ft Cr. 25, 82, 123, 169, 172, 309, 361 ; 3 MyL ft Cr. 191, 

204, 292 ; 3 IfyL ft Cr. 354, 356, 476, 549, 643 ; 1 Keen, 110, 120, 255, 257, 

363, 502; 2 Keen, 82, 187, 189, 253, 328, 380, 581 ; 9 Sim. 301, 400; 1 Bear. 

879, 495 ; 1 PhiL 366. 
of re-examining witnesses, 3 Sun. 317. 
on proceeding by bill, 1 Sim. 9. 
taxation o( 2 Myl. ft Cr. 684 ; 1 Beav. 300. 
of gnardian ad likm, 1 Keen, 130, 131. 
of suit in forma pauperiSf 2 Keen, 149 ; 2 Bear. 385. 
of informations in charity cases^ 2 Keen, 171. 
of easignees of bankrupt, 2 Beav. 478. 
of attorney general, 2 Beav. 580. 
lien of attorney for, — (See Lnur,)— 2 Beav. 687. 
decreed against trustees, 7 Beav. 103, 348 ; 4 Hare, 272; 4 MyL ft Cr. 201 ; 

2 Yo. ft CoL 439; 1 Russ. ft MyL 635 ; 1 CoL 183. 
appeal upon, 2 PhiL 228, 229; 4 MyL ft Cr. 213. 
right of trustee to, 1 Cr. ft PhiL 102 ; 7 Beav. 75, 348 ; 4 Hare, 272, 273 ; 1 

OoL 333 ; 1 Yo. ft CoL 670, 717. 
of contempt, 1 Cr. ft PhU. 262, 264. 
in examination of lunacy, 1 Cr. ft PhiL 360. 
refbsed on the ground of conflicting dedsioiu^ 1 PhiL 158 ; 1 Ya ft CoL 12 ; 

1 CoL 402. 
when executor is subject to^ 1 PhiL 604. 
of a motion, 2 Yo. ft CoL 47. 

in a suit for spedflc performance, 2 Yo. ft OoL 328, 329. 
right of plaintiir to dismiss bill upon payment o^ 7 Beay. 350. 
of parties in administration suit, 4 Hare, 477. 
security for,— (See Sbovbitt,)— 5 Russ. 13; 4 Sim. 123, 125; 10 Sim. 616; 7 

Hare, 278 ; 1 Keen, 57. 
court will not bear cause for that purpose only, 1 Sim. ft Stu. 39. 
COUNSEL, — (See Attornibs asd Souottobs,)— 2 Sim. 485 ; 3 Russ. 456 ; 4 Run. 

68, 69 ; 1 Jac. 304. 
COURTS OF EQUITY, 

jurisdiction of, — (See JuiusDionoN.) 

are bound to notice treaties, 2 Sim. 418. 

diasolution of partnerriiip by, 2 Russ. 343. 

contempt of,^See Comtbmpt.) 

power of; to set aside wills, 3 Rusa. 456. 

power of, 1 Ruaa. ft MyL 751 ; 5 Ruaa. 151. . 
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COURTS OP EQUXTT— ow^nttjd. 

jurisdiction o^ over public functionariefli^ 4 Sim. 16. 

admission of evidence in, 4 Sim 114, 115. 

relief in, 2 MjL k Or. 628. \ 

interference o^ to stay proceedings, 3 KyL ft Or. 109. 1 

power o{ over charities^ 2 Beav. 428 ; 4 Hare, 589. 

officers o^ protected, 1 Phil 458. 

informing the conscience o{ 1 Jac. 620L 
COUSINS, 

construction of the term, 3 Ruas. 141 ; 4 MyL ft Or. 61. 
COVENANTS, 4 Rusa. 181 ; 9 Sim. 205, 616; 1 PhiL 391. 

of an infant, 2 Ruas. 361. 

for perpetual renewal, 3 Ruas. 267. I 

in a lease, 3 Russ. 262 ; 1 Keen, 455, 457. 

running with land, 9 Sim. 205 ; 10 Sim. 34. 

construction o( 2 To. ft CoL 128. 

to charge after-acquired property, 4 Myl. ft Cr. 680. 

for payment by a feme oovert, 1 Jac. 240. 

dependent and independent, 2 IfyL ft Cr. 207. 
CREDITORS, 1 Jaa 124 ; 1 Russ. ft IfyL 343, 346. 

assignment in favor of particular one, 1 Keen, 288. 

of an estate, manner of proceeding, 2 Keen, 539. 

priority 0% 2 Beav. 392. 

suit o? 4 Russ. 117; 1 Beav. 318; 1 Cr. ft Pha 66, 57; 1 PhiL 470; 3 Hare, 
77, 367; 1 Keen, 363; 1 Russ. ft MyL 635; 4 Sim. 48, 49. 

of mortgagor, 1 Russ. ft MyL 188 ; 4 Sim. 77. 

demands of, 1 Russ. ft Myl. 346, 354. 

intervention of, 1 Russ. ft MyL 346, 354. 

rights o? 1 PhiL 60 ; 1 Russ. ft MyL 346, 364. 

costs of; 1 Keen, 363 ; 1 Rusa. ft MyL 635. 

and surety release 0^ 2 Sim. ft Stu. 462. 

trust for benefit o? 3 Sim. 13 ; 3 MyL A^Cr. 317. " 

of voluntary assignor, 2 MyL ft Cr. 549. 

relief given to, in equity, 3 MyL ft Cr. 421. 

of a partnership, proceedmgs by, 1 Keen, 220. 

of usurious debts, 2 Sim. 483. 

of deceased partner, 2 Russ. 196. 
lien o^ upon two funds, 2 Russ. 300. 

bill of right of actor in, to control proceedings, 1 Sim. ft Stu. 210. 
OROPSi 

on the ground, what words wiU oonyey them, 6 Russ. 19. 
CROSS BILLS, 3 Russ. 437 ; 4 MyL ft Cr. 505 ; 1 Beav. 179, 181, 363. 

to compel the production of documents^ 7 Beav. 539. j 

CROSS DEMAND, 2 Sim. 464. 
CROSS REMAINDERS, 1 Russ. ft MyL 638. 
CURTESY, 

tenant by, 2 Sim. 254^ 634. 
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CUSTODY, 

of lanatic^ — (See Lxtvatio,) — ^2 Ruaa. 568. 

of lunatic's estate, 2 M7L k Cr. 640. 
CUSTOMS, 2 MyL ft O. 48. 
CY PRE3, 

disposition of charity ftrnds acoording to role olj 6 Bum. 116, 116. 

doctrine o( 3 Hare^ 16 ; 1 CoL 44. 



DAMAGES) 1 Buss, ft MyL 608, 630; 3 MyL ft Cr. 4^0; 3 Sim: 449, ^1. 

action for, 1 Or. ft PhiL 168; 2 Keen, 228< 
DEATH, 

of witness before cross-examination, 2 Buss. 255. 
DEBTOR, 

deed of trust by, for benefit of creditors, I SiuL 13. 

and creditor, 2 Bass. 386. 

discharge of from prison, 2 Buss. 606. 

assignment of goods by, 6 Buss. 262. 
OEBTS, 1 Cr. ft PhiL 56, 57, 262 ; 1 PhiL 69; 4 Buss. 435. 

of feme covert in equity, 4 Sim. 93. 

barred by the statute of limitations, 3 MyL ft Cr. 504; 1 Buss, ft MyL 269, 276. 

of testator, manner of payment, 3 MyL ft Cr. 504; 1 Boss, ft MyL 428. 

personal estate, the primary fund for payment of, 1 To. ft CoL 711 ; 3 MyL ft 
Cr. 773; 2 Keen, 308, 612. 

a charge upon real estate, 1 Keen, 223; 1 CoL 160; 4 MyL ft Cr. 266; 1 Keen, 
561, 574, 578, 579; 7 Beay. 215, 216, 237; 3 Buss. 348. 

of executors and administrators, 2 Keen, 9. 

trust for the payment o( 2 Keen, 94, 96; 7 Beav. 448, 643, 644. 

payment o( 10 Sim. 397 ; 2 Beay. 352 ; 1 Beay. 222, 223 ; 1 Buss, ft MyL 428, 
466; 7 Beay. 16. 

of husband, liability of wife's fhmitufe for, 4 MyL ft O. 417, 418. 

usurious, 2 Stm. 483. 

between partners, 2 Buss. 348. 

evidence of; 2 Buss. 578. 

issuing writ of ne exeat, 3 Buss. 612, 613. 

assignment o^ 1 Buss, ft MyL 606 ; 4 Buss. 278. 

secondary fund charged with, 1 Yo. ft CoL 707. 

acknowledgment o^ 3 Hare, 300. 

priority of payment 0^ 7 Beav. 16. 
DECEASED PABTNER, 

proceedings against his estate, 2 Bus& 196. 
DBCLABATION, 

of trust, 1 Keen, 658, 669, 560; 1 Beay. 491, 492. 

in writing, admission ot, 1 Ya ft CoL 64. 
DEOBEE, 10 Sim. 666, 2 Keen, 253; 4 Buss. 214; 1 Buss, ft MyL 69; 1 Cr. ft 
PhiL 264, 470, 471 ; 1 CoL 16L 

against personal estate^ 1 Ya ft CoL 338. 
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DECREE— conMnuei. 

omiflsion in, 1 Col 86. 

reDdered in another state, 2 MyL ft Cr. 730. 

Ibr the administration of assets, 2 Keen, 7. 

infant heir bound by, 2 Keen, 248. 

of sale of mortgaged premises, 2 Keen, 248 ; 2 Sim^ 40t. 

against co-defendant, 1 Beay. 693. 

for specific performance, — (See Spbcifeo PsBroBXANOiL) 

in absence of a party interested, 2 Sim. 467. 

for dissolution of partnership,— (See Pabtnbbsbxf,)— 2 Buss. 343. 

interest upon, 4 Buss. 182. 

for the deliyery up of a contract^ 1 Jac. 180. 

yaiiation o^ 1 Jac. 294. 

alteration of; 1 Jac. 298. 

delay in the prosecution o^ 6 Buss. 284. 

for account and payment^ 1 Buss, k MyL 346, 353. 

omisaions in, when supported on motion, 2 Sim. ft Sto. 66. 
PECBETAL OBBEB, 

issuing o( 2 Sim. 407. 
PEED, 4 Bus. 24, 25; 1 Cr. ft PhiL 260. 

priority ot, 3 Bus& 30. 

oouflrmation o( 4 Buss. 58. 

refusal of court to set aside, 4 Buss. 507. 

of trust, 3 Sim. 13. 

proofed 4 Sim. 115; 2 Sim. 232. 

production of,— (See Doouxento,)— 2 MyL ft Cr. 219, 221; 4 Sim. 242. 

execution o( 5 Sim. 2 ; 9 Sim. 467. 

destruction of; 2 MyL ft Cr. 216; 1 PhiL 391. 

mistake in, 2 MyL ft Cr. 740. 

by way of mortgage, 3 MyL ft Cr. 162 ; 4 MyL ft Cr. 133. 

of maintenance, 1 Keen, 160, 162. 

court will make it operatiye, 1 Keen, 802. 

oonstruction of; 1 Beay. 609 ; 2 Beay. 179 ; 1 Keen, 803 ; 1 CoL 254; 8 Hare^ 48. 

of separation, 10 Sim. 180. 

estoppel by, 4 Hare, 79 ; 1 Yo. ft CoL 227. 
DEFECT, 

of title, waiyer o( 2 MyL ft Cr. 214. 

in a bill, 1 Buss, ft MyL 20. 
DEFENCE, 1 Buss, ft MyL 349; 1 Jac 434; 3 MyL ft Cr. 604. 
DEFENDANT, 

not bound to answer immaterial allegations, 3 ^im. 525. 

service of papers upon, 2 MyL ft Cr. 642, 643. 

objection by, to plaintifiTs right to reyiye, 1 Keen, 80, 81. 

right of, to seal up books, 9 Sim. 444. 

statement of; 10 Sim. 236. 

entitled to notice, 3 Buss. 520. 

sufficiency of answer o( 1 Jac 283. 

to a bill of revivor, 1 Buss, ft MyL 30; 1 Keen, 80, 81. 
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DEFENDANT— <xmi»itMi 

when bound by decree, 1 Ruas. & Kjl 69. 
DEilCIBNOIES) 

in proofs, supplying o^ 3 Sim. 498. 
PMiAY, 4 Sim. 82,- 2 Keen, 227; 1 PhiL 120, 463, 464. 

injunction refused on aoooont o^ 2 Bear. 8; 3 MyL & Gr. 736, 737, 762; 4 Kyi 
ftCr. 438; 7 Beay. 131. 

specific perrormanoe reftised on acooont c^ 2 Keen. 227, 228. 

in filing a bill, 2 Buss. 394. 
DELIVERY, 

up of papers, 3 MyL ft Cr. 26; 2 HyL ft Or. 476; 3 IfyL ft 0. 165, 190, 191; 
1 Cr. ft Pha 84. 
DEMANDS, 4 MyL ft Cr. 447 ; 2 Beay. 281, 282. 

DEMURRER, 2 Sim. 394 ; 2 MyL ft Gr. 422 ; 3 MyL ft Or. 72, 100, 660 ; 1 Keen, 80^ 
119, 338, 341, 620; 2 Keen, 98; 9 Sim. 54, 411 ; 10 Sim. 344, 384; 1 Bear. 
659; 4 MyL ft Cr. 32, 33, 640, 641 ; 1 Cr. ft PhiL 30; 1 PhiL 352 ; 2 Hare, 
383; 7 Beay. 38; 4 Hare^ 22, 23, 432; 1 Jac 69, 70, 165; 3 Sim. 467 ; 4 
Sim. 321. 

filing o^ 3 MyL ft Cr. 429. 

to amended bQl, 2 Sim. ft Sta. 117. 

for want of parties, 1 Jac. 315. 

to a biU for relief 1 Jac. 467, 469. 

to supplemental bill, 4 Sim. 82. 

for multifariousness, 3 MyL ft Cr. 97. 

when may be made, 2 Sun. 182, 223, 4 Sun. 242 ; 3 MyL ft Or. 240, 243. 
DEPOSITIONS^ 10 Shn. 313, 315 ; 1 Ross, ft MyL 653. 

for impertinence, 2 Russ. 320. 

suppression of, 1 PhiL 110. 
DESCENT, 2 MyL ft Cr. 48 ; 9 Sim. 377. 
DEVISE, 

evidence to ascertain the subject oij 2 Russl 318. 

in lieu of dower, 8 Russ. 200, 201. 

of freehold and copyhold, 3 Russ. 238. 

repubHeatioD of, 8 Russ. 375. 

of lands, 3 Russ. 465 ; 1 Keen, 377 ; 1 CoL 54. 

the condition must be fulfilled, 4 Ruas. 329. 

of reai and personal prcqserty in the same dause, 1 Jac. 470. 

of real property agreed to be purchased, 1 Jaa 635. 

of mortgaged estate, 1 Ruas. ft MyL 634. 

to attesting witness void, 3 Sim. 41 ; 3 MyL ft Cr. 376. 

to charitable uses, 2 MyL ft Or. 309. 

by implication, 3 MyL ft Cr. 141. 

tending to a perpetuity void, 10 Sim. 517. 

misdescription of subject o^ 1 CoL 52. 

creation of estate tail, 3 MyL ft Cr. 601. 
DIOCESAN ADMINISTRATION, 1 Keen, 80. 
DIRECTORS OF A COBP0RATI0N,-<S6e OOBPOBATiOira.) 
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BISBtTBSEUENTS, 

of trustees, 6 Hare, 8. 
DISCHARGE, 

of prinoipal, 2 Rnss. 606. 
DISCLADfER, 2 Yo. k Ck>L 40; 1 Hare, 808, 304; 1 Ta ft CoL 64; 7 Bear. 498; 

10 Sim. 340, 664; 2 Rusbl 462; 2 RuM 463, 466; 1 Riun. ft Kyi. 112. 
DISCLOSURES, 

of (^postte party, 4 Hare, 181, 162. 
DISCOVERY, 

of docomenta,— (See DoouMSinB, — ^1 Keen, 331, 363, 86t, 368b 

bill for,— (See Bill8,H2 Sim. 226. 
DISCRETION, 

of executors^ 1 Ruas. ft Myl 391 
DISIOSSAL, 

of suit upon payment of coats, 1 Keen, 266, 267. 

of biU without costs, 2 Sim. ft Sca 498. 
DISSOLUTION, 

of partnership, — (See PARnnsiiSHiP,)— 1 Ruas. ft KyL 200, 407 ; 2 Rosa. 63 ; 2 
Rubs. 343 ; 4 Rusa. 436. 

of injunction, — (See iNJUNCnoN,)— 2 Russ. 366; 4 Ruaa. 132. 
DISQUALIFICATION, 

of a parfy by reason of interest, 2 PbH 6, 8. 
DISTRIBUTION, 2 Hare^ 268, 274. 
DIVIDENDS, 

payment o( to wife^ 9 Sim. 621. 
DIVORCE, 4 Ruas. 144; 2 PliiL 279; 2 Hare^ 148; 2 Sim. 4L 
DOCTRINE, 

of presumption, — (See Pbesuxptiok,) — ^2 Russ. 122. 

of cypres; 3 Hare, 16; 1 CoL 44. 
DOCUMENTS^ 

production of, 1 PhiL 226, 227, 684^ 686; 1 Yo. ft CoL 132, 133, 660; 1 Cr. ft 
Phil 113, 124; 4 Rus& 191, 193, 194; 1 Keen, 331, 363, 357, 368; 3 Ifyl. 
ft Cr. 646, 649; 2 Keen, 606; 10 Sim. 327 ; 2 Bear. 688; 1 Beav. 180, 181 ; 
4 Ifyl. ft Cr. 262, 606; 7 Beay. 366, 490, 491, 639, 640; 1 Hare^ 607. 

proof of, 3 Sim. 73 ; 4 Sim. 27. 
DOiaCILk 

how determined, 1 CoL 346, 847 ; 3 KyL ft Cr. 684. 

at death of testator, 2 Sim. 7. 
DONATIO MORTIS CAUSA, 10 Sim. 263; 1 Sim. ft Stu. 246, 247. 
DOUBLE, 

portions, 1 Keen, 795; 3 Sim. 613; 3 Myl ft Cr. 379; 2 Bear. 103. 

plea, 1 Keen, 90, 91, 199; 4 Sim. 180. 
DOWER, 1 Yo. ft Col. 731 ; 2 Yo. ft CoL 21, 22, 23; 1 Keen, 764, 766, 767, 769; 
9 Sim. 177 ; 3 Myl ft Cr. 180. 

election oJ( by widow,-^See ELBcnoN,)— 3 Roaa. 200, 201, 267; 1 Keen, 7«4^ 
766. 

not affected by a mere bequest^ 8 Ruaa. 202, 208. 

bar 0^ 3 Sim. 301; 3 Rusa. 206; I Jac 604; 6 Rum. 267. 
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DOWER— canMntieeL 

right to ft choae in action, 2 Keen, 533. 
DUPLICITY, 2 Sim. 53 ; 4 Sim. 180. 
DUTY, 

on legacieSi^See LBaACiBS,) — 2 IfjL S^ Cr. 274. 

of the master of a ahip, 4 HarOi 467. 



£ 



ECCLESIASTICAL, 

court, condoaiTenesB of sentence o^ 1 PhO. 588. 
EJECTMENT, 

action of, I Beav. 174; 9 Sim. 583. 

costs o^ 4 MyL & Cr. 359. 
ELEGIT, 

writ of; 3 MyL A Cr. 417 ; 2 Sim. 394. 
ELECTION, 1 Russ. A Hyl. 251, 255; 1 Jac. 511, 534, 535; 3 Russ. 286; 4 Sim. 
120; 4Myl&Cr.36; 1 Cr. & Phil 255 ; 5 Hare, 167; 1 Keen, 317, 764, 765. 

of widow in regard to dower,^See Dower,) — 3 Russ. 200, 201, 257; 3 MyL 
A Cr. 180; 1 Yo. & CoL 731 ; 2 Yo. & CoL 23. 

between actions at law and equity, 2 MyL ft Cr. 449; 10 Sim. 91 ; 1 Ross. & 
MyL 423, 424; 4 Hare, 410, 411. 

by implication, 2 Keen, 535. 
EMPLOYER, 

and agent^^See Aoemt,) — 4 MyL t Cr. 279. 
EQUITABLE, 

conversion, 2 Sim. 154; 2 Keen, 575; 1 Keen, 377; 2 Beay. 413, 415; 4 MyL 
A Cr. 633; 1 Yo. A CoL 611 ; 2 Hare, 40; 7 Hare, 311, 

set off, 2 Sim. 464; 1 Sim. A Stu. 551. 

mortgage, 2 Russ. 152 ; 1 Yo. A CoL 235 ; 1 PhiL 728, 735 ; 1 Russ. A MyL 428. 

interest, 3 Russ. 60; 10 Sim. 542; 2 Keen, 43; 1 Cr. A Phil. 337, 338; 1 Yo. 
A CoL 547 ; 1 Beav. 42. 

estate, 1 Cr. A PhiL 598; 3 Hare, 217. 

jurisdiction, 4 Sim. 16, 18. 

mortgagee, rights of, 1 Cr. A PhU. 337, 338; 4 Sim. 77. 

assets, payment of debts out o^ 1 Keen, 278. 

assignment, 1 Beay. 121; 3 Hare, 45, 46; 7 Hare, 307, 308. 

interest of wife, 1 Beay. 593. 

incumbrance, notice of, 2 Beay. 23. 

tiUe, 1 Yo. A CuL 228, 611. 

estate, merger of, 3 Hare, 217. 

mortgage by deposit of deeds, 2 Yo. A OoL 178, 180, 336; 8 MyL A Cr. 673. 
EQUITY, 

courts, jurisdiction of, — (See JuniSDionov.) 

of a promissory note, 2 Sim. 617. 

of partnership creditors^ 2 Russ. 196. 

of eeiAci que treats, 2 Rnsa. 631. 
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EQOIT y -HmOifitied 

of redempUoD, 3 Rosa. 60; 6 Buss. 63; 1 Bxm. & Myi 109; 10 Sm. 564; 
1 Boas, k MyL 514; 1 Keen, 617 ; 4 Hare^ 130. 

doctrine o( 3 Buaa. 674, 583, 684. 

will snpplj defects, 3 Rua& 683. 

assignment protected in, 5 Buaa. 262; 1 Keen, 75. 

he who aaka it must do it, 1 Rnaa ft MyL 337. 

enforcement of marriage artldea in, 8 Buaa. 415. 

debta of mairied women in, 4 Sim. 93, 95, 96. 

application of) to foreign tranaactiona, 2 IfyL ft Cr. 739. 

enforcement of judgment in, 3 IfyL ft Gr. 42L 

of husband, 1 Beay. 42. 

of wife, 1 Beay. 271; 9 £Bm. 606; 1 Keen, 73, 74; 1 CoL 93, 94; 4 Han^ 9. 

will relieye against fraud, accident and mistake, 2 Keen, 36; 8 Hare, 221, 222. 

righta of sure^ in, 2 Keen, 644. 

expectancies assignable In, 10 Siul 560. 

preyents certain persons from becoming purchasera, 2 Yo. ft CoL 224. 

will relieve agalnat gambling tranaactiona, 2 Yo. ft GoL 325. 

and law, election of suits between, 10 Sim. 91. 
EBECTIONS^ 

rule of the dyil law, 3 Buss. 584. 
ESTATE, 

copyhold, mode of surrender, 2 Sim. 32. 

tail, what words create it, 2 Sim. 236; 3 IfyL ft Cr. 601. 

judgment upon, 2 Sim. 245. 

for life, 2 Sim. 283; 4 Buss. 209; 3 Bussi 233; 1 Keen, 416. 

liability o( for mortgage debt^ 2 Sim. 480. 

of deceased partner, liability of) 2 Buss. 196; 1 Keen, 222. 

of idiots, lunatics, ftc., 2 MyL ft Cr. 640; 4 Buss. 187; 2 MyL ft Cr. 640; 2 
Buss. 198; 1 Buss, ft MyL 376. 

of testatOT, 3 Buss. 139. 

meaning oi; 1 Buss, ft MyL 407 ; 3 'Rwa. 147 ; 5 Buss. 342. 

of married women, 4 Buss. 114; 4 Sim. 93 ; 5 Buss. 149, 150 ; 4 Simu 143; 4 
Sim. 95, 96; 2 Beay. 248, 249, 366, 498; 1 Keen, 436; 2 Keen, 72. 

of partnenhip, 1 Buss, ft MyL 49, 51. 

settlement o^ in consideration of marriage, 1 Buss, ft MyL 391. 

disposition o^ 1 Buss, ft MyL 405. 

by implication, 3 Sim. 312; 1 Keen, 182. 

exercise of jurisdiction oyer, 2 MyL ft Or. 42. 

debts charged upon by implication, 1 Keen, 551, 574. 

diaige upon, 1 Beay. 151. 

liable for funeral expenses, 2 Yo. ft CoL 180. 

in remainder, 2 Yo. ft CoL 198, 199. 

by curtesy, 4 Hare, 416. 
ESTOPPEL, 4 Hare, 526 ; 1 Yo. ft CoL 227 ; 2 Sim. ft Sto. 427. 
EVIDENCE, 

of confidential relations,— (See PBrnuMBD CoiacunoAXEOHB»)— 2 Sim. 485 ; 
4 Buss. 191, 193 ; 1 Jac 81, 83. 
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JSVJDENGB— aMiMNiecL 

QXtriasic. when admitted, 2 atm. 602 ; 2 Bxm. 318 ; 1 Jmx 466) 467 ; 1 Jac 

466, 467, 464, 466; 4 Buss. 630; 1 Keen, 317. 
admiaaionB of a partyi 3 Boss. 207. 
admiasion o^ 4 Sim. 114, H^; ^ B^tas. 233; 1 Jao. 392; 6 Bn«. 288; 3 Sim. 

97; 1 Y0.&G0L64, 148; 8 Sim. 418, 674; 4 Buaa. 427, 360 ; 1 Cr. & PhiL 

260, 262, 2 Keen, 293. 
to explain latent ambiguity, 1 Jac 464^ 466. 
on a rehearing, 6 Buss. 288. 
to rebnt « presumption, 3 BSxn. 97. 
de bene esM^ 3 Sim. 469. 
production of papers, 4 Sim. 269; 3 Sim. 490. 
to aid the conatmtion of a will,— (See Wills,)— 3 Sim. 674 ; 3 M7I. & Or. 614; 

1 Keen, 824; 2 Beav. 219 ; 4 Hare, 216^ 263, 498, 643. 
answer of oo-defendant) 1 Keen, 22. 

admission of parol, 4 Buss. 427, 360 ; 8 Hare, 66; — (See ErrBnuBio ETDiXNOib) 
supplying defects in, 1 Col 317 ; 1 Beay. 467 ; 1 Gr. ft PhlL 260, 262. 
crimination of one's sel/| 4 Sim. 267. 
of written instruments, 2 Beav. 638. 
of a lost document, 1 Hare^ 1, 2. 
of opposite party, 4 Hare, 181, 182. 
of debt ; what is sufficient^ 2 Buss. 678. 
parol, when admitted to explain written contract^ 8 Hare^ 66, — (See ExXBiiiBia 

EVIDENCB.) 

EXAMINATION, 

of witneraes,--<See W i t n e8 S BS>>— 2 Sim. 232; 3 Buss. 207; 4 Buss. 234; 1 

Jac. 86, 94) 341; 2 Buss. 266; 4 Buss. 117; 10 Sim. 313, 316; 1 Beay. 

409; 1 Buss. A Mjl 430, 431, 461; 1 Keen, 6; 10 Sim. 124, 331; 3 KyL 

k Gr. 660. 
of witnesses, de bene esse, 3 Sim 469 ; 2 Beay. 191. 
of witneses, pro interesse, 1 Jaa 676. 
of parties, order for, 1 Keen, 409. 
of witnesses, commission for, 2 Beay. 136, 137, 138. 
of witnesses abroad, order for, 2 Sim. 461. 
EXCEPTIONS^ 1 Hare, 184; 7 Beay. 684; 1 Buss, k Kyi. 31; 1 Beay. 200. 

to a master's report, 1 Jaa 107 ; 2 Myl. & Or. 230 ; 6 Buss. 360 ; 4 Hare^ 289 ; 

3 Myl & Cr. 660 ; 10 Sim. 361. 
in favor of infants, 9 Sim. 662, 663. 
to an answer for impertinenoe, 2 Beay. 64; 10 Sim. 218, 219; 1 Beay. 676; 

7 Beay. 377; 1 Phil 383. 
to an answer for InsuiBciency, 10 Sim. 244; 2 Beay. 262, 684; 2 Beay. 16. 
to motion to dissolye injunction, 1 Beay. 200. 
must not coyer too much, 1 Beay. 381 ; 1 Buss, ft Myl 31. 
EXCLUSIVE, 

jurisdiction, 2 Buss. 89 ; 1 Buss, ft Myl 109. 
EXECUTED AND EXBCUTOBY AOBEBMENTS) 

diiferenoe between, 1 Or. ft Phil 140; 1 Phil 168, 349. 
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EXECUTION, 

of powers, 2 Sim. 329, 613; 4 BuflS. 77, 297 ; 1 BnflB. & ITyL 425; 1 Cr. 4 

Phil 52 ; 3 Russ. 359, 581. 
of powers in a wUI, 1 Russ. A Myl. 525 ; 1 Keen, 758 ; 3 Sim. 282. 
of powers, under marriage settlement^ 1 OoL 260. 
iasuing of, 2 Sim. 394; 2 Roas. 59. 
of judgment, 3 MyL & Or. 417. 
of Toluntary contract, 2 Xeen, 98, 100. 
of trusts,— (See Trusts,)— 1 Or. & PhiL 227. 
EXECUTORS, 2 Russ. 380 ; 3 Russ. 131, 240, 475, 480, 603 ; 4 Buss. H 89, 348 ; 

5 Russ. 42, 149, 150; 3 Sim. 301; 1 Russ. ft MyL 428 ; 5 Buss. 31; 4 Sim. 

324. 
judgment against, 3 Rusa 192. 
oommission of, 4 Rus& 33 ; 3 KyL ft Or. 50. 
liability o^ as trustee, 1 Jaa 202. 
of a partner, 1 Jaa 299 ; I Keen, 220. 
power off over annuities, 1 Jaa 362. 
of an executor, 5 Russ. 42 ; 2 MyL ft Or. 371. 
liabili^of, 1 Russ. ft MyL 67 ; 3 Sim. 273 ; 3 Sim. 559; 3 MyL ft Cr. 489; 2 

Xeen, 601, 602 ; 2 Beav. 476; 1 Ya ft CoL 28, 171, 172. 
taking benificially, 1 Russ. ft MyL 236; 1 Keen, 325; 2 Keen, 654; 3 Sim. 

336, 338 ; 1 PhiL 5, 7, 143 ; 2 PhiL 68; 1 CoL 11 ; 4Hare^ 606. 
suits against, 1 Russ. ft MyL 283, 428 ; 2 Keen, 539. 
not obliged to plead statute of limitations, 1 Russ. ft MyL 353. 
discretion o^ 1 Russ. ft MyL 397. 
construction of the word in a will, 4 Sim. 54, 55. 
duties oi, 2 MyL ft Cr. 375; 1 Yo. ft OoL 579; 2 Keen, 7. 
protection of, 3 MyL ft Cr. 41. 
compensation of; 3 MyL ft Cr. 60; 2 Yo. ft CoL 191. 
legacy to, 1 Keen, 668 ; 2 Beay. 476; 8 Hare, 27, 28. 
power o^ to sell real estate, 1 Keen, 568 ; 2 Beay. 476 ; 8 Hare, 27, 28. 
private claims of, 2 Keen, 9. 
notice to, 2 Keen, 63, 54. 
cannot purchase estates of testator, for their own benefit, 4 Hare^ 263 ; 2 JBueen, 

732; 2 MyL ft Cr. 875. 
payment of legacies by, 2 Keen, 601, 602. 
proceedings against personally, 10 Sim. 387. 
right to employ a clerk, 1 Beay. 184. 
accounts o( 1 Beay. 431, 562. 

when subject to costs,— <Sed Costs,)— 1 PhiL 604; 1 CoL 183. 
charged with mterest, 1 PhiL 604. 

admission of assets by, 7 Beay. 422; 2 Yo. ft OoL 820, 321. 
de8<mt<»%2 PhiL 102. 
when regarded as trustee, 1 CoL 182. 
necessity of assent oi; to a legacy, 1 CoL 361. 
charging upon hypothesis, 7 Beay. 423. 

not entitled to legacy, if they do not execute trust, 1 Sim. ft Sto. 239. 
and heir cannot join in suit for rent^ 1 Sim. ft Stu. 364. 



DSDSX TO THE AHEBIGAN NOTE& S69^ 

SZBGT7T0BY, 

bequeet, 1 Rusa. & MyL 208, 644 ; 3 Skn. 633. 

and executed trost, difference between, 1 Keen, 660. 

trusty execution o( 10 Sim. 687. 

contracts, 1 Pba 349 ; 1 Bear. 493. 

eetate, 1 Ck>l 46. 

agreement) 4 Haie^ 623. 
EX PARTE, 

motions, 1 Ruehl & MyL 323, 680. 
EXPECT ANCT, 

dispoeUion of interest in, 4 Sim. 213, 214; 4 Sim. 143 ; 9 Sim. 246. 

assignment of; 10 Sim. 660; 4 MyL k Or. 671; 1 FbH 346. 

agreement to convey, 1 Yo. k GoL 63. 
EXPENSES^ 

of trustees, — (See Trttstees,) — 6 Hare, 8. 
EXPRESSION, 

<< so &r as the law wiU permit^" 10 Sim. 690. 



FAILtJRE OF TBITBT, 7 Bear. 66. 
FALSE, 

imprisonment, 1 Keen, 763; 1 Bear. 371. 

pleas, 10 Sim. 387; 2 Keen, 6. 

description, 1 CoL 91. 

publication of coivt proceedings, 2 Russ. 608. . 

assertions in reganl to property, 1 Jao. 426, 427. 

statements, liability of party making, 3 Sim. 218. 
FAMILY, 

construction of the word in a will, 1 Keen, 181, 182. 

arrangements supported by the court, 1 Keen, 686. 

settlement) construction o^ I Sim. k Sto. 634. 
FATHER, 

has the custody of his child when, 1 Jaa 266 * 2 Sim. 36.^-(See Tabmst akd 
Child.) 
FEE, 

by implication, 3 Russ. 361. 

simple^ 1 Rus& k Myl 296. 

what woids will pass it, 1 Kaen, 244; 9 Sim. 626, 639. 
FEES, 

of counsel, 4 Russ. 68, 69. 

of commissioners, 2 MyL k Or. 443. 

lien o^ counsel for, — (See Liew,)— 4 Sim. 27, 29. 
FEIGNED ISSUE, 

new trial granted on, 2 Russ. 76; 4 Sim. 268-, 1 Jaa 620; 2 MyL k Or. 640; 
3 Rus& 320. 
FEME COYERT,— {See MARBnn> Woioen,) 

inability of in&nt^ 1 Keen, 666. 

Vol. Vm. 44 
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FEME GOVERT-Hxmtimied. 

property giyen to aa separate estate^ 1 Sim. dt Sttu 484 

agreement to live separate, 2 Sim. t Stu. 323, 
PIDUOIARY CAPACITY, 

daties of person in, 3 Buss. 434. 

payment of money, to person in, 1 Beay. 24^ 24S. 
FIKAL DECREE, 

costs in, 
FINES, 2 Buss. 264; 4 Sim. 143. 
FIXTURES, 3 Sim. 467. 
FOBECLOSlTRfe, 

of a mortgage, — (See MosraAOE,)— costs of 2 Keen, 212. 

of a mortgage, by second mortgagee, 2 Sim. 469. 

of a mortgage, parties to the suit, 1 Boss, t IfyL 638. 
FOBBIGN, 

bill of exchange, 2 Beay. 284. 

testimony, commission for taking, 2 Buss. 658, 662. 

lands, jurisdiction of court in, 1 Buss. & MyL 485. 

judgment, effect ot; 3 Sim. 465. 

letters of administration, 2 liyL & Cr. 272. 

court, injunction to restrain proceedings in, 2 HyL k Cr. 729. 
FOBFEITUBB, 

court of equity will preyent^ 1 Buss, ft IfyL 508. 

by reason of bankruptcy, 1 Buss^ ft MyL 694. 

of goods ibr offences, 1 Keen, 154. 
FBAUD, 10 Sim. 86; 1 Cr. ft PhiL 27; 2 PhiL 394; 3 Hare, 114; 7 Beay. 332; 2 
Keen, 541; 7 Beay. 168, 169; 3 Buas. 435; 5 Bun. 12; 1 Boss, ft MyL 424; 
3 Sim. 56» 224, 371. 

discharges surety, 2 Bus& 385 

equity will relieye against, 2 Keen, 36. 

rescinding agreement for, 2 Keen, 228. 

judgments impeached for, 2 Yo. ft CoL 326. 
FBAUDULENT, 

oonyeyance by husband, 2 Beay. 636. 

execution of power, 1 Yo. ft CoL 668, 670. 

oonduct, 2 Sim. 216. 

omissions, 1 Jaa 165. 

intention, 1 Jaa 558. 

agreements^ cancellation of, 2 MyL ft Cr. 476^ 

transactions against a corporation, 2 MyL ft Cr. 633. 

deeds, court will set aside, 3 MyL ft Cr. 109. 

assignment, 3 MyL ft Cr. 421. 

oonduct of agent) 1 Keen, 160, 162. 
FBEEHOLB, 

deyise o^ 3 Buss. 233^ 

words necessary to pass in a will, 3 Sim. 282; 1 CoL 64; 1 Ya ft C(^ 811. 
FBBIGHT, 

contract of, 2 MyL ft Cr. 191. 
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FRrVTLOUS, 

distiiiotioDB, 3 Buas. 37. 
FUND, 

for maintenanoe of infan^— (See Madtiehanob,)— ^ Buss. 266, 268. 

diq>08ttion ol cypres, 5 BuflS. 115, 116. 
FUNEBAL EXPENSES^ 2 Ya & Col 180. 

GENBBAL, 

prayer for relief 3 Bussl 185 ; 3 Sim. 2t4. 
GIPTSt 1 Boss. & M7L 208, 209, 210 ; 3 Sim. 94, 421 ; 4 Boss. 407 ; 1 Jac 418; 
3 mm. 513; 3 MyL & Cr. 379; 1 Keen, 87; 2 Keen, 792; 9 Sim. 501, 502, 
620, 650, 652; 10 Sim. 58; 2 Keen, 57, 242, 264, 661; 2 Bear. 359, 559; 
1 Cr. & PhiL 248 ; lFhil.80; lYo.&CoL726; 2Yo.&GoL118; 2 Hare, 
17, 424; 3 Hare, 442; 7 Beav. 494, 495 ; 4 Hare, 377, 395. 

subject to a charge, 1 Keen, 302. 

to widow, effect upon dower, 1 Keen, 764, 765, 767, 769. 

to uncertain donees, 2 Keen, 26. 

to wife, absolute interest in, 10 Sim. 375. 

restrictions affixed to, 1 Bear. 29, 30. 

yoid for uncertainty, 4 Hare, 254 ; 2 Bear. 114. 

▼oid by statute of mortmain, 2 Bear. 416. 

to married women, 1 PhiL 628, 629. 

for charitable purposes, 2 Buss. 54; 1 Keen, 233. 

jurisdiction of the courts in, 3 Buss. 145. 

with survivorship, 3 Buss. 225. 

to illegitimate children, 1 Buss. A MyL 662. 

upon trusty 2 MyL k Cr. 694. 

failure o^ for want of title, 2 MyL & Or. 706. 

of interest^ when gifts of the fund, 1 Buss. A MyL 208. 
GOOD, 

will of an established trade, 3 MyL & Or. 16. 
GOODS, 

chattels, ftc, construction of in a will, 1 Keen, 423, 425; 1 OoL 80; 4 MyL ft 
Or. 341, 342. 

Ibrfeiture o^ 1 Keen, 154. 
GOYEBNMENT, 

contraot of, agent 0^ 2 Sim. 214. 

responsibility at, for acts of agent, 1 PhiL 327. 
GBAMMAB, 

schools, 2 Buss. 525 ; 1 Jaa 485. 
GBAMMATICAL, 

construction of answer, 3 Buss. 157, 150. 
GRAND CHILDBEN, 

construction of word, in will, 2 Hare, 282, 388. 
GBANT, 2 Buss. 122 ; 1 Hare, 181. 

presumption of, 1 Jac. 35. 
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GBANTOB» 

intention o( 1 Keen, 802. 
GRANTINa, 

new trial on feigned iasoe^— (See FnOHiD larox,)— S UjL A Gr. 640. 
GBOUNDS^ 

for relief 2 Rosa 384. 
GUARDIAN AND WARD, 2 Sim. 619; 3 Sim. 366. 

of in&nt, 2 Sim. 41. 

may be called to account by in&nty 2 Sim. 368. 

iltther is by nature and nurture, 2 Ruas. 22. 

cannot be both seller and buyer, 2 Ruas. 351. 

answer by, 1 Jac. 167. 

accounts o^ 1 Jaa 162 ; 3 MyL A Or. 127. 

appointment oH, 1 Russ. A MyL 223, 600, 501, 588; 1 Beay. 349; 1 Fhfl. 34. 

ad Utem costs o( 1 Keen, 130. 

ad litem appointment o^ 2 Ya A GoL 524; 2 Hare, 148; 9 Sim. 254. 

right to employ a derk, 1 Beav. 184. 

bond o^ 1 Beay. 607. 

liabiUty o^ 7 Beay. 337. 

jurisdiction of chancery oyer, 1 Sim. & Stu. 14T. 



HEIRS, 

oonstruotion oi; in a tHU or deed, 1 Keen, 803; 8 Hare^ 183. 

when a necessary party, 1 Beay. 483. 

at law taking charge of lunatic, 2 Ruas. 451. 

meaning of the word, 2 MyL A Cr. 389; 8 Ruas. 222. 

election by, 1 Jaa 636; 1 Ruas. & MyL 251, 255. 

taken when, in case of failure of legacy, 1 Sim. it Stu. 296. 
HOLIDAYS, 

computation of time, 1 Pha 104 ; 7 Ross. 377 ; 9 Sim. 364^ 265. 
HOUSEHOLD, 

fUmiture, what is included under the words in a will, 3 Russ. 303 ; 5 Rnaa. 
322, 824. 
HUSBAND, 

and wife, 2 Keen. 124 ; 9 Sim. 600, 621; 10 Sim. 265, 380; 2 Keen. 72, 76, 77, 
122; 2 Beay. 129, 635, 636; 1 Cr. &FhiL 71; 1 PhiL 628, 629; 2 Yo. ftOoL 
96, 103 ; 1 OoL 16 ; 7 Beay. 291, 344. 
HUSBAND AND WIFE, 

the court will guard her equity, 2 Sim. 178, 179. 

assignment of her personal chattels, 2 Sim. 179, 181. 

husband allowed interest on her property, 2 Sim. 181. 

husband may pledge the fund of wife, 3 Russ. 94. 

Joinder of in a suit, 6 Russ. ; 1 Keen. 9 ; 3 MyL & Cr. 182 ; 1 Sim. ft Sto. 188^ 

post nuptial agreement to Jointure^ 5 Buss. 257. 

husband administeriug wife^s estate, 1 Keen. 80. 

huaband is bound to support his fiunily, 10 l^m. 239. 



tSDVK TO THE AHEKIOAK NOTEa 373 



HUSBAND AND WIFE— continued, 

rights of wife liying apart from husband, 1 Keen, 74. 
suit of, as to wife's separate estate, 1 Sim. ft Sto. 188 



IDENTITT, 

of legatee, 10 Sim. 658. 
IDIOT, 

management of estate of, 1 Buss, ft MyL 876. 
IGNORANCE, 

of law, 1 Bus. ft HjL 425. 
ILLEGAL, 

acts, 4 Ujl ft Cr. 280. 

agreements, 1 Jaa 43t ; 5 Buss. 12. 

consideration, 2 MyL ft Cr. 88; 1 CoL 246. 
nJiBGALITT, 

apparent on the &ce of the instrument, 1 Keen, 600. 
ILLEGITIMATE, 

cbadien, gift to, 1 Buss, ft MjL 562, 586, 687. 
DCAGINABY CASES, 4 HyL ft Cr. 557. 
DIBECTLITT, 2 Ya ft OoL 121. 
IMITATION, 

of words and de^ioes^ 3 MyL ft Cr. 17, 19. 
IMMATERIAL, 

matter, demurrer to, 10 Sim. 344. 

allegations, defendant need not answer, 1 PhiL 354; 3 Sim. 525. 
IMPEACHING, 

instruments, 2 Keen, 52, 53. 
IMPEACHMENT OF, 

witness, 1 Sim. ft Sta 469. 
IMPERTINENCE, 1 Beav. 676; 2 Beay. 64; 1 PhiL 383, 387; 10 Sim. 218, 219, 
349, 636; 4 Buss. 189; 1 Buss, ft MyL 31; IJaa 629; 1 Buss, ft MyL 741; 
7 Beav. 377. 

and scandal, difference between, 2 Buss. 820. 
IMPOSTURE, 3 MyL ft Cr. 16. 
IMPLEMENTS, 

of trade, 3 Buss. 303. 
IMPLICATION, 3 Buss. 420. 

estate by, 3 Sim. 312. 

devise by, 3 MyL 'ft Cr. 141. 

legacy by, 1 Keen, 61, 63. 

charge upon real estate by, 1 Keen 651 ; 3 Buss. 420. 

election by, 2 Keen, 635. 

life estate by, 2 Beay. 281, 282. 
IMPLIED, 

trusts, time a bar to, 2 Keen, 749. 
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IMPLIED— «m<iftii0(i 

coyenant to renew a loMe, 3 Bnas. 969. 

notice, 3 Buss. 277 ; 1 Buss, k Ujl 43. 

oondition, 1 RuaB. & MjL 365, 

promifles, 4 Sim. 93. 
IMPBOYEMENTS, 

by a purchaser, compensation for, 2 Beay. 429, 430. 
INADEQUACY OF PBIGB, 

4 Hare, 263, 651 ; 1 Jaa 283; 4 MyL * Or. 93 ; 10 Sim. 890; 8 BxoL 435, 4St; 
1 Buss. & MyL 231. 
INADTERTBNGB, 

of witness, 1 Jaa 341. 
INCOME, 

to wife out of reeiduaiy estate, 2 Keen, 110. 

appropriation olj by trustees, 2 Buss. 442. 

assignment o( 2 Sim. 564. 
INCOMPETENCY, 4 Buss. 507. 

of contracting parties, 2 Keen, 36. 
INCOBPORATED COMPANIES^ 

bound by agreement of memben^ 1 Jac 69. 

jurisdiction of equi^ oyer, 9 Sim. tl. 
INCBEASED INCOME, 1 Keen, 809. 
INCUMBBANCES, 

priority of, 2 Keen, 43, 49, 50. 
INDOBSEMENT, 

upon a will, 2 Buss. 91. 
INDnXiGENCB, 4 Buss. 127. 
INPANT. 

custody of; 2 Sim. 36, 38; 1 Ya I; OoL 78; S FhiL 252, 253. 

guardians o^ 2 Sim. 41. 

may call guardian to account, 2 Sim. 368. 

covenant of, not binding, 2 Bus& 861. 

cannot be administrator, 3 Buss. 328. 

responsibility of| as administrator, 8 Buss. 329. 

petition by, 4 Buas. 308. 

allowance (or maintenance, 4 Busa 310 ; 1 Buss. & MyL 500, 601. 

property held in trust by, 1 Jac 67. 

salt for benefit of; 629 ; 1 Yo. & CoL 668. 

rights 0^ are protected, 1 Jac 635. 
INFANT, 

maintenance oi;— (See MAiHTBirAVOB,)^l Buas. k Myi 683 ; 1 PML 5t6. 

costs against, 2 MyL k Or. 82. 

compelling conyeyance by, 2 MyL k Or, 640. 

decrees against^ 3 MyL k Cr. 168. 

foreclosure of mortgage against; 3 MyL k Gr. 164. 

OQUTeyance of lands by, 1 Keen, 130. 

feme covert, inability of, 1 Keen, 655. 
proceedings by, 2 Keen, 250. 
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INFANT— «mfiiNi0(i 

word of court) marriage of| 9 Sim. 599. 
order of court to bind, 9 Sim. 662. 
legacy to, 1 Bear. 33. 
suit against 1 Beay. 456; 2 Bear. 462. 
attaining fliU age^ pendente hk^ X Beav. 585. 
INFORMATION, 

of abuse in a charity, 1 Keen, 300. 
against a ooiporation, 1 Keen, 711, 714. 
in charity cases, costs o( 2 Keen, 171. 
by attorney general, 1 Gr. k PhiL 217. 
INFRINGEMENT, 

of copyright, 1 Jaa 315, 316. 

of copyright, iz^imction to restrain, 3 MyL ft Gr. 728, 729, 737, 738; 1 Jac. 

474; 4 Sim. 16. 
INJUNCTION, 1 To. ft CoL 277 ; 2FhiL49,63; 7 Haro^ 221, 222 ; 7Beay.l34; 

4 Hare, 464; 3 Sim. 283, 457 ; 4 Sim. 16, 18; 9 Sim. 328 ; 1 Beay. 388; 1 

Cr. ft Phil 160, 300 ; 1 PhiL 726. 
to restrain annuity, 2 Sim. 56. 
motion to amend, 2 Sim. 86, 87. 

to restrain the imitation of labels and deyices, 2 Sim. 240 ; 3 MyL ft Or. 17, 19. 
to restrain suits, 2 Sim. 458; 2 Buss. 89, 407 ; 1 Jaa 206 ; 3 MyL ft Cr. 457, 

459 ; 2 Bear. 16. 
to restrain publications, 2 Ruas. 392, 399, 400, 406. 
order for, 1 Russ. ft MyL 423, 424 ; 3 Russ. 559. 
to restrain transfer of stock, 4 Russ. 553. 
to restrain, waste, 1 Jac. 73. 
against a creditor, 1 Jaa 150. 
upon an interpleading bill, 1 Jac. 20& 

to prevent solicitor engaging with opposite party, 1 Jaa 304^ 305. 
to restrain, infringement of copy right, 1 Jaa 474 ; 4 Sim. 16; 3 MyL ft Cr. 

728, 729, 737, 738 ; 3 MyL ft Or. 354, 356. 
affidavit in support o^ 1 Jaa 523. 
ez parte, 5 Sim. 22 ; 1 Russ. ft MyL 322, 323. 

granting or refusing of, 4 Sim. 12 ; 1 Russ. ft MyL 337 ; 8 Hare, 27, 28. 
granted under prayer of general relief 3 Sim. 274. 
granted against co-partner, 4 Sim. 12 ; 4 MyL ft Cr. 634. 
against railroad and canal companies, 2 MyL ft Or. 133. 
discharge of order for, 2 MyL ft Cr. 570. 
to restrain proceedings in a foreign court, 2 MyL ft Or. 729. 
suit protection of court in, 3 MyL ft Gr. 25. 
dissolution o^ 1 Keen, 647 ; 10 Sim. 93 ; 1 Beav. 200 ; 2 Beav. 76 ; 9 Sim. 410, 

411 ; 7 Beav. 474, 584. 
personal service o( 10 Sim. 520. 
reflised on ground of delay, 3 MyL ft Gr. 736, 787, 762 ; 2 Beav. 8 ; 4 MyL ft 

Gr. 438 ; 1 PhiL 463, 464 : 7 Beav. 131. 
to stay proceedings, 2 Beav. 236. 
refused, 4 MyL ft Cr. 437. 
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INJUNCTION— om^imied 

to restrain the infringemeiit of patentB, 4 Myi & Or. 439,488; lYaftGol.533; 

3 MyL ft Or. 353. 
to restrain oorporationa, *l Hare, 139, 130. 
interlocutoiy motion for, 3 Myl. & Cr. 353 ; 1 OoL 381. 
against partnership, t Beav. 306 ; 4 Hare, 464. 
to restrain trespass, 8 Hare, 87. 
INQUIRY, 1 To. ft OoL 36, 44, 59; 1 Hare, 43, 44. 
INQUIRY, 

in matters of title, 2 Beav. 26. 
INQUISITION, 

only prima tune evidence of lunacy, 2 Beay. 126. 
INSANITY, 

dissolution of partnership on acoonnt of 1 Phil. 176, 177. 
INSOLVENCY, 

chose in action passes to assignesa^ 1 Rnss. ft Myl. 242, 243. 
manner of determining, 1 Keen, 174; 2 Keen, 292. 
of legatee, 2 Keen, 609, 610. 
of a party, set ofi; 1 Or. ft PhiL 174. 
INSOLVENT, 

■mortgager, assignee of, 9 Sim. 400. 
mortgager, foreclosure agalns^ 9 Sim. 40O. 
INSPECTION, 

of partnership pa^rs, 7 BeaT. 366 ; 1 Or. ft PhiL 113. 
INSTRUMENTS, 

construction o( 3 Sim. 262, 263 ; 3 KyL ft Or. 293. 
delivery up ot, to be cancelled, 2 Keen, 228 ; 2 MyL ft Or. 476. 
evidence in explanation of, 1 Jaa 392. 
INSUFFICIENT ANSWER, 1 Jac. 589. • 

exception to, 1 Jaa 168 ; 10 Sim. 244. 
INSURANCE, 

renewal of policy oi^ 3 Sim. 100. 
INTENTION, 

of testator,— (See Testatob.) * 

of parties, 3 Rnas. 641, 543; 2 MyL ft Or. 206; 1 Keen, 802 ; 10 Sim. 590. 
INTEREST, 

upon legacies, 2 Sim. 23 ; 2 Russ. 464; 2 Keen, 602, 608. 

trustee chargeable with, 2 Sim. 619, 621: 1 CoL 181 ; 4 Hare, 606. 

what passes by the word in a will, 3 Russ. 293. 

usurious, 3 Russ. 396. 

upon bonds^ 3 Russ. 612 ; 2 MyL ft Cr. 376. 

allowed on a decree, 4 Russ. 182. 

and principal, 6 Russ. 363 ; 2 Keen, 276 ; 1 Keen, 368, 370. 

when compounded, 5 Russ. 354. 

gift of; 1 Russ. ft MyL 208. 

upon judgment, 3 Sim. 300 ; 1 Keen, 267. 

is not stopped by a tender of the debt^ 3 Myl. ft Or. 123. 

upon annuities, 3 Myl. ft Cr. 470. 
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INTEREST— eoiOJmied; 

computing o{ 1 Keen, 270 ; 4 Boss. 126 ; 1 Sim. & StCL 2*74^ 

in estate, when it begins, 1 Keen, 428. 

upon a mortgage, 2 Keen, 212. 

of plaintiff in soit, 1 Bea7. 45. 

how determined, 2 Bear. 285. 

disqualification hj reason of; 2 PhiL 6, 8. 

on stating an aoooont, 1 Sim. & Stn. 274. 
INTBRLOCUTOBY, 

application for i^janction, 1 OoL 381 ; 8 MyL & Or, 363 ; 4 Hare^ 117 ; 4 Hyt 
k Cr. 372; 3 MyL k Cr. 353; 4 M7L k Cr. 467, 460 ; 1 CoL 381; 3 IfjL k 
Cr. 353 ; 4 Hare, 117 ; 4 MjL k Cr. 372. 
INTERMEDIATE, 

interest in personal estate, 3 MyL k Cr. 696. 
INTERPLEADEB, 

biU oC 2 Sim. & Sto. 64, 644. 
INTEBPLEADINO, 2 MyL k Cr. 20, 24, 25 ; 3 Buss. 561 ; 2 MyL & Cr. 595 ; 4 
Sim. 224; 5 Sim. 19; 1 Jaa 94, 205, 206; 4 MyL k Cr. 318, 321; 11 Sim. 
481 ; 1 PhU. 115 ]\0t, k PhiL 198, 203, 206. 
INTEBPBETATION OF LAW, 1 Hare, 210. 
INTEBROGATOBIESk 2 Beav. 136, 137 ; 1 To. ft CoL 273 ; 2 Buss. 92 ; 10 Sim. 

243, 244. 
INTERVENTION, 

of credibors, 1 Busa k MyL 346. 
^TESTACY, 2 Keen, 312, 313. 
INTOXICATION, 

agreement made in state oi; 2 Keen, 36. 
IBBEGULABITY, 7 Beav. 464, 514, 618; 1 Phil, 118, 128, 179, 182, 6^; 1 To. 
k CoL 280; 1 Keen, 753 ; 7 Beav. 353 ; 2 Beav. 256; 3 Buss. 384^ 559 ; 8 
MyL k Cr. 195, 198, 257, 421 ; 4 Sim. 81, 82. 

in serving iijunction, 2 Beav. 266. 

waiver oC 2 Buss. 169. 
IBBELEYANCY, 3 MyL k Cr. 633. 
ISSUE, 

meaning of in a will or deed, 1 Ya k CoL 499 ; 4 Hare, 543 ; 10 Sim. 655; 
9 Sim. 377 ; 2 Sim. 326, 327 ; 3 Buss. 222 ; IJac. 849; 3 MyL k Cr. 154. 

tmder marriage settlement, 3 Bu8& 410. 

fbrm o( 4 Busa 29; 1 Jac. 520. 

of lonacy, form of finding, 1 Jaa 335. 

to tiy the existence of a trust, 5 Busa 263. 

taken pro oonf^sso, 1 Boss, k MyL 354. 

when it will be directed, 2 Beav. 80. 

granting new trial o(| 2 Beav. 8L 

trial oi; 4 MyL k Cr. 457, 460. ' 

flulore oi; 1 Ya & CoL 50a 



JOINDBB OF PABTIES^HSee Pabxih.) 
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JOINT jnCTDGMENT DEBTORS^ 

when neoeesnry iMUties to creditor's bOl, 1 Sim. k Stvu 349. 
JOINT, 

tenantB, 2 To. A CoL 80, 82 ; 4 Sim. 131. 

stock company, soit o( 1 Yo. k OoL 335. 

stock company, liability of members oC, 1 Beay. 146. 

stock company, partners in, 2 Sim. 387, 388. 

and several obligors, 2 MyL k Cr. 229. 

obligors, when necessary parties, 1 Sim. k Sto. 249. 
JOINTURB, 

a bar to dower, 6 Buss. 257. 

and dower election, 3 MyL k Or. 180. 
JUDGE, 

duty ot, 4 MyL k Or. 618. 
JUDGMENT, 

a charge upon lands, 2 Sim. 245; 3 Rus& 267 ; 3 MyL k Or. 417. 

creditor, 10 Sim. 380, 382 ; 2 Sim. 894; 1 Jao. 124 ; 4 Sim. 77, 317 ; 1 Or. A 
Pha 337, 338 ; 1 Keen, 254. 

against executor, 3 Buss. 192. 

not docketed, binding in equity, 3 Russ. 850. 

defeatang of, 8 Sim. 301. 

by default, 1 Jac. 150, 162. 

confessed, 1 Jac. 603. 

proceedings upon, 1 Buss, k MyL 423, 424; 8 MyL k Or. 417. 

lien, 3 Sim. 299. 

interest upon, 3 Sim, 300, 363 ; 1 Keen, 267. 

of foreign tribunal, effect o( 3 Sim. 465. 

execution of, 3 MyL k Or. 417, 421. 

Ratisfiiction.o^ 1 Keen, 721. 

set aside on acoount of fraud, 2 To. k OoL 326. 

lien upon, for costs, 1 Hare, 231 ; 7 Hare, 278. 

condusivenees o^ 3 Hare, 114, 115. 
JUDICIAL SALE, 

opening biddings at, 2 Buss. 607, 608. 
JUBISDIOTION, 

of courts of equity, 2 Keen, 86, 524 ; 9 Sim. 49, 71, 614 ; 1 Beav. 436 ; 1 Keen, 
463, 542, 753; 2 Bear. 211, 212, 429, 467; 4 MyL k Or. 255, 435, 437; 1 
Or. k Pha 168, 174, 180, 298, 337, 338; 1 Phil. 85; 1 Yo. k OoL 201; 2 
Yo. k OoL 53, 54 : 1 Yo. ft OoL 78, 80; 2 Hare, 286; 3 Hare, 196, 267 ; 7 
Beav. 30; 4 Hare, 589; 6 Hare, 477 ; 2 Sim. 296, 343 ; 2 Buss. 384, 450 ; 
3 Buss. 104, 105 ; 1 Jac. 90, 467, 694 ; 1 Buss, k MyL 167, 342, 485 ; 2 
MyL k Or. 431, 454, 459, 629, 734; 3 MyL k Or, 421, 467, 459 ; 2 Buss. 89. 

in arbitration, 1 Sim. k Stu. 415. 

of courts in spoliation, 2 Buss. 63. 

of courts, want of, 2 Buss. 89; 3 Buss. 415. 

of courts in cases of lunacy, 4 Russ. 187. 

of courts over public officers, 2 MyL k Or. 133, 452. 

of oourto to appoint trustees^ 2 MyL k Or. 304. 
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JURISDICTION— con^nuet^ 

of courts in aUowicg maintoKuuioe^ ^ Stm. 644. 

of courts in casos of Utenuy piracyt 10 Sim. 331. 

of chancellor and yioe-chanoellor, 2 Hyl. & Cr. 750. 

parties out o^ 1 Yo. & Col. 210, 211 ; I Beav. 46& 
JURY, 

vfaen cases should be sent to, 4 MjL k Cr. 27t. 

trial of issue of lunacy by, 1 Jac. 336. 
JUST ALLOWANCES) 2 MyL ft Cr. 602. 



LACHES, 2 Hai«, ITS; 1 Yo. ft Cd. 60, 51. 
LANDS) 

Mure of title to, 3 Sim. 33, 34, 36. 

annuity charged upon, 3 Sim. 236. 

when the primary fund for payment of mortgage^ 3 MyL ft Cr. Vf 3. 

conveyance of by infants, 1 Keen, 130, 131. 

contract by lettw for the sale o( 1 Keen, Y42. 

held in trust for an alien, 1 Beav. 91, 93, 94 

of a charity, power of court to sell, 2 Beav. 428. 

purchase of by alien, 4 HyL ft Cr. 533. 

in a foreign country, 4 Hare, 636. 

power of executors to sell, 8 Hare^ 27, 28. 
LANDLORD, 

and tenant, 1 Qr. ft PhiL 194, 196, 198. 
LAPSED, 

legacy, 2 Sim. 1 ; 4 Russ. 8t ; 5 Russ. 39; 1 Rust. ftMyL 484» 644; 4 Sim. 
23 ; 2 Yo. ft CoL 138 ; 2 Keen, 561, 703, 704. 

legacies and deviaes^ difference between, 2 Keen, 615. 
LATENT, 

ambiguity, 1 Jac. 464. 
LEASE, 4 Russ. 507 ; 2 MyL ft Cr. 375, 26. ^ 

renewal o^ 3 Russ. 259, 318. 

in perpetuity, 3 Russ. 262. 

of charity lands, 3 Russ. 415 ; 2 HyL ft Cr. 309 ; 1 Keen, 128. 

^biUty of assignee o^ 1 Yo. ft Col. 10, 11. 

breaches of covenant in, 1 Keen, 455^ 457 ; 4 MyL ft Cr. 545. 
LEASEHOLD, 

disposition o^ 10 Sim. 638. 

what words in a will pass it, 3 Russl 259, 361 ; 3 Sim. 282. 
.LEGACIES, 2 Keen, 264, 266^ 268 ; 1 Keen, 237, 241 ; 9 Sim. 501, 502, 570, 620; 
9 Sim. 650, 652 ; 2 Beav. 519 ; 1 Cr. ft PhiL 245 ; 1 PhU. 304; 1 PhiL 306, 
566; 2 Yo. ft CoL 138. 

lapse of; 2 Sim. 7 ; 5 Ruas. 39 ; 1 Rus& ft HyL 484, 644; 2 Sim. 542, 543; S 
Ya ft CoL 138 ; 2 Keen, 561, 703, 704 ; 1 CoL 328, 432. 

when commence, 2 Sim. 23. 

payment o( 1 Yo. ft CoL 170, 171, 202, 324 ; 2 Yo. ft CoL 320 ; 2 Sim. 23 ; 2 
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IiEGACIES-HmiAmied; 

Buss. 464, 455 ; 7 Beay. 494, 495; 4 Boas. 381, 419 ; 1 Boas, k ICjL 681 ; 
2 Sim. 353 ; 3 Buss. 131, 226, 644; 1 Buss, k Ujl 222, 223; 1 Boss, k 
Kyi. 465; 3 Myl. ft Cr. 13; 1 Keen, 278; 2 Ujl ft Gr. 708, 709, 710; 1 
Beay. 251, 262 ; 2 Beay. 369 ; 2 Keen, 601, 602, 603; 1 Hare, 170; 3 Haie^ 
190. 

substitutional or accumulatiye, 2 Sim. 274 ; 2 Sim. ft Stu. 322 ; 2 Buss. 271, 
275 ; 1 Buss, ft Myl 103 ; 3 Buss. 157 ; 2 Keen, 564; 4 Hare, 248; 6 Hare, 
533; 2 Hare, 624; 2 Beay. 104, 218; 1 Phil. 300; 1 Beay. 420, 421« 

redemption oi; 2 Buss. 126 ; 3 Sim. 513 ; 3 MyL ft Cr. 379, 380. 

Specific, 2 Buss. 456 ; 7 Hare, 381, 382. 

arrest of executor to, 1 CoL 361. 

conditional, 2 Buss. 599, 601 ; 1 Buss, ft UyL 694 ; 1 Beay. 480. 

out of real estate to be sold when heir takes on lapse^ 1 Sim. ft Stu. 296. 

chaiiged upon estate, 2 Sim. ft Stu. 206. 

to a wife in lieu of dower, 3 Baas. 200, 201. 

ifdth surviyoFship, 3 Buss. 225. 

a charge upon real estate, 1 Sim. ft Sta 281 ; 2 Sim. ft Stu. 6G4; 3 Buss. 348, 
420 ; 4 Buss. 450 ; 1 Buss, ft MyL 461, 462, 576; 2 MyL ft Cr. 709, 710. 

interest in, 3 Buss, 475 ; 476 ; 1 Buss, ft MyL 616; 3 Sim. 377 ; 4 Sim. 25; 
1 Cr. ft PbiL 248, 249 ; 1 Phil 304, 306, 556. 

pecuniary, 1 Jao. 456 ; 5 Buss. 39 ; 1 Buss, ft MyL 630. 

by implication, 1 Keen, 61, 63. 

interest upon, 1 Jac. 470 ; 2 Keen, 602, 603 ; 2 Sim. Sto. 493. 

at discretion of executors, 1 Buss, ft Myl. 397. 

assignment o^ 1 Buss, ft MyL 452, 462 ; 4 MyL ft Cr. 376. 

demonstratiye^ 1 Boss, ft MyL 461, 462. 

of annuities, 1 Buss, ft MyL 616. 

to attesting witness of a will yoid, 3 Sim. 41. 

for public purposes, 2 MyL ft Cr. 623. 

deficiency in, 2 MyL ft Gr. 606. 

yeeting of, 4 Sim. 296; 2 Sim. ft Stu. 509. 

to obildren, 3 Myl. ft Cr. 379, 380 ; 1 Beay. 33. 

to executors, 3 MyL ft Cr. 696, 697 ; 1 Sim. ft Stu. 239. 

children in ventre sa mere entitled to, 8 Hare, 49, 50. 

construction o^ 1 Beay. 194. 

specific and demonstratiye, difference between, 1 Beay. 410 ; 4 Hare^ 277. 

tax upon, 2 Sim. 494; 4 Buss. 355; 2 MyL ft Gr. 274. 

by creditor to debtor, 1 Beay. 480. 

Told for uncertainty, 2 Beay. 281. 
LEGAL, 

representatiyes, construction o^ 1 Buss, ft MyL 589, 690 ; 1 GoL 12 ; 7 Beay. ^4. 

presumptions, 3 Buss. 420. 

liabilities of auctioneer, 4 Busa 236. 
LEGATEES, 

for life, interest ot, 2 Sim. 23; 1 Keen. 428; 1 To. ft GoL 324. 

who are entitled to share, 3 Buss. 128, 267 ; 8 Hare^ 49, 60. 

most xkot dispute the will, 8 Buaa, 267. 
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LEaATEES— con^nuMi; 

cannot be witoeflses when, 3 Boss. 384. 

must perform oonditi<m of legacy, 4 Btus. 829. 

liability of to refund, 3 MyL k Cr. 43. 

wrong deacription o^ 9 Sim. 620. 

identity o^ 10 Sim. 658 ; 1 Beay. 151. 

Bubstitation o% 2 Beay. 311. 
LEGITIMATE CHILDBBN. 

tegaqy to^ 1 Buas. ft HyL 586^ 587. 
LESSOR, 

titie o^ 2 Sim. 661. 
LETTERS, 

contract by, 1 Bnaa. ft Myl. 394; 1 Yo. ft Col. 563. 

admission as evidence.— (See OoKrmsNTiAL Commuhioationb.) 

of administration, 1 Beav. 410; 4 HyL ft Cr. 79; 2 MyL ft Cr. 272, 37L 

LEX loci; 

governs in the construction of a will of personal estate, 3 Myl. ft Cr. 584. 

rei sitas, in construction of a will of real property, 9 Sim. 192. 
LIABILITY, 

of trusteesi, 3 Sim. 278 ; 1 Yo. ft Col. 28 ; 7 Beav. 337, 385, 386 ; 1 Beav. 527« 

of executors, 1 Russ. ft MyL 67 ; 3 Sim. 278. 

of equitable assignee of lease, 4 MyL ft Cr. 545 ; 2 Yo. ft CoL 7. 

of legal assignee, 2 Yo. ft CoL 7. 

of members of joint stock companies, 7 Bear. 145. 
LIBEL^ 

injunction to restrain, 3 IfyL ft Cr. 728, 729. 
LIEN, 

of creditor, 2 Buss. 300; 4 MyL ft Or. 703 ; 3 Hare^ 45, 46. 

by judgments, 2 Sim. 245 ; 3 Sim. 299. 

of solicitor,— <3ee Solicitob,)— 7 Beav. 17; 4 MyL 4 Cr. 358, 360; 2 Beav. 
587 ; 7 Hare, 298; 1 Cr. ft PhiL 82. 84; 4 Sim. 27, 29; 1 Jac. 683; 2 Beav. 
687 ; 1 PhiL 441 ; 1 Hare, 231 ; 2 Keen, 184 ; 1 Beav. 563 ; 2 Xeen. 719, 
721; 1 Sim. ft Stu. 459. 

created by statute, 1 Rtias. ft MyL 243. 

of mortgagor, 1 Keen, 617. 

of mortgagee, 1 Russ. ft MyL 467. 

to secure annuity, 3 Sim. 434, 502. 

of vendor for purchase money, 3 MyL ft Cr. 673 ; 2 Yo. ft CoL 40 ; 1 Sim. ft 
Stu. 446; 2 MyL ft Cr. 449 ; 1 Beav. 58 ; 4 Russ. 429 ; 3 Sim. 602. 

has priority to judgment when, 3 MyL ft Cr. 673. 

by deposit of title deeds, 2 Yo. ft CoL 177, 180. 
LIFE, 

estates, 2 Sim. 283 ; 4 Russ. 209; 1 Rusa ft MyL 190. 

of wife, 1 Keen, 73, 74, 103, 105. 

interest, 2 Keen, 695. 

interest in a rent charge. 1 Russ. ft MyL 73. 

interest with testamentary power, 4 Russ. 266. 

insurance, aasigxunent of policy oi; 2 Ya ft CoL 120, 121. 
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IiIGHTS^ 

azudent, 2 Rusb. 123. 
LIMITATIONS, 

in settlement, 1 Buss, ft ICyL 441. 

when Toid, 2 Beav. 360 ; 1 GoL 14t. 

over too remote, 2 Beav. 360 ; 2 Sim. k Sto. 4tl. 
LITERA.RY ICA.TTEB, 

injunction to restrain the publication o( 2 Run. 392, 399, 400. 
LOST DOCUMENTS, 

evidence o^ 1 Hare, 1, 2. 
LOTTERY TICKETS, 

interest in, 2 MyL ft Cr. 26. 
LUNACY, 

commission oi; 4 Rusi. 186 ; 2 Pba 11; 1 PhiL 437. 

issue of tried bj jury, 1 Jaa 336. 

orders in, 1 Russ. ft MjL 366. 

decision of without reference, 1 Russ. ft MyL 112, 11^ 

inquisition of; 2 Bear. 126; 6 Russ. 163; 1 Or. ft PhiL 344, 346, 347, 360; 
4 MyL ft Cr. 441; 1 PhiL 437. 
LUNATIC, 

custody o( 1 Jac 406 ; 2 RuM. 461, 668. 

suit against, 1 Jac. 161. 

appointment of committee o( 1 Russ. ft MyL 223. 

management of estate oi; 1 Run. ft MyL 376; 10 Sim. 9; 4 MyL ft Cr. 439; 
1 Car. ft PhiL 148. 

agreement made by, 2 Keen, 86. 

right of to employ counsel, 1 Cr. ft PhiL 360. 

committee o^ 1 PhiL 34. 

interest of primaiy consideration of courts 1 PhiL 614. 



MAINTENANCE, 2 Sim. ft Stu. 263 ; 4 Sim. 160 ; 1 Russ. ft MyL 397, 600, 647, 
633 ; 2 Bear. 188 ; 10 Sim. 288; 1 CoL 284, 286. 
of children, 1 Russ. ft MyL 114; 3 Russ. 266; 4 Russ. 310; 3 Sim. 466; 2 
Keen, 603; 9 Sim. 68, 66, 644; 1 Keen, 87, 88; 1 Beav. 206, 207; 1 Or. ft 
Pha 323; 1 Beav. 382; 4 MyL ft Cr. 97, 99, 101; 4Hare, 396; 1 PhiL 
676 ; 2 Yo. ft CoL 90, 91, 103. 
of parents, 2 Beav. 369. 
agreement for, when void, 1 Jaa 69. 
and champerty, contracts fhr, void, 1 Jaa 437. 
how long shall continue, 1 Russ. ft MyL 633. . 
deed of to wife, 1 Keen, 160, 162. 
MARSHALLING, 

of assets, 4 Rus& 339; 2 MyL ft Cr. 376; 1 PhiL 436. 
MARRIAGE, 

articles, 3 Russ. 416 ; 2 Beav. 349. 

aetUement) 1 Rofs. ft MyL 391, 638, 639 ; 4Sim.64^66; 2 Keen, 796 ; 9 Siffl. 
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UABSlkaE— continued, 

195; 1 Beay. 671 ; 1 Eeen, U3; 2 Bear. 248, 249; 2 Beav. 535, 536; 1 
Cr. ft PhiL tl, 134; 2Yo.&C6L 461; 1 PtaiL 626, 628; 1 OoL 6, 68, 260, 
280, 168 ; 3 Bnaa 410. 

(xmditioiis in rMtraint of; 1 Keen, 693. 

of ward of ooort, 9 Sim. 599. 

a valuable consideratlQa, 1 Phil. Y06. 
ICABBIED WOMEN, 1 Jae. 138; 5 Bmn. 149, 150; 1 Keen, 9; 4 BtMB. 297, 
430. 

estates of; liable for their debla^ 4 Rosb. 114. 

separate estate o( 1 Keen, 9; 1 Bnss. k Ufl 636; 4 f^m. 93, 95, 96 ; 10 Sm. 
380; 1 Beav. 23; 2 Beav. 366; 1 Keen, 436; 2 Keen, 72; 1 Cr. ft Phil. 
53, 65; 1 OoL 16; 1 Col 149, 160. 

cannot be sued at law, 4 Sim. 96. 

may enter into covenant as to separate estate^ 4 Sim. 95, 96. 

power of alienation, 1 Keen, 436. 

capacity to elect, 2 Keen, 533. 

protection of rights ot, 1 Beav. 2tl ; 2 Beav. 248. 

inability o( to bind themselves, 2 Beav. 498. 

separate examination o( 2 Beav. 498. 

power oC 1 To. ft CoL 717, 718. 

answer by, separately, 1 Sim. ft Sta 164. 
KASTEB, 

exceptions to report o^ 6 BnsB. 360 ; 2 ICyL ft Cr. 230 ; 8 My], ft (k. 650, 653 ; 
4 Hare, 289 ; 9 Sim. 196. 
' refbsal of witness to answer belbre, 1 Ita8& ft Myl. 360. 

power of over orders of court, 3 MyL ft Cr. 247. 

manner of taking account by, 3 Myl. ft Cr. 661 ; 4 MyL ft Or. 258. 

report of, 2 Keen, 187, 189 ; 1 Beav. 868 ; 1 Or. ft PhiL 273, 869 ; 9 Sim. 174^ 
176. 

objection to certificate of; 2 Keen, 689. 

examination before, 10 Sim. 331 ; 1 Beav. 529| 531. 

of a ship, duty ofj 4 Hare, 467. 
MATEKIALITY, 

of an allegation, 1 PhiL 387. 
MEDICAL, 

adviser and patient, 4 MyL ft Cr. 279. 
MEMORANDUM, 

indorsed upon a bond, 1 Rubs, ft MyL 180. 

of sale, in writing, 1 Rus& ft MyL 626. 
MERGER, 1 Ta ft CoL 701, 702; 3 Hare, 199, 217; 7 Beav. SSL 
MINES^ 

right of tenant for life to woric; 4 Hare, 389. 
MINISTER, 

not allowed to disclose confidential eommmilQiitioiiS) 1 Jaa 88. "(B o a Coim- 

DSmiAL COMMUNIOATIOHS.) 

MISAPPLICATION, 

of fbnds, 2 Keen, 169 ; 2 Beav. 429. 



J 
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inSDIREOTION, 

of the court, 3 Ruaa. 320. 
KISBNTITLINa, 

of papers, 1 Keen, 14^ 185. 
MISJOINDER, 4 Ruaa. 242; 1 Keen, 9, 27 ; 1 Beav. 9*7, 28t ; 1 Cr. & PhiL 136; 

2 Keen, 72, 75, 77 ; 1 Pba 202 ; 1 To. & Ck>L 234; 1 Sim. ft Sto. 188. 
MISREPRESENTATION, 1 Ruaa. ft Ujl 132 ; 4 Ruaa 576; 7 Beav. 149, 150 ; 
4 Hare, 463. 

liability of party making, 3 Sim. 218, 220. 

equity will relieve against, 8 Hare, 221, 222. 
MISTAEJ; 4 Hare, 526 ; 2 Myl ft Cr. 740, 742 ; 1 PblL 600 ; 2 Keen, 541. 

relief against, in equity, 2 Ruaa. 575, 576; 2 Keen, 36; 2 Sim. ft Sto. 457. 
MONEY, 

oonatruction of the word in a will, 4 Ruaa. 70, 2 Keen, 13, 15; 1 PhiL 363; 
7 Beav. 9; 1 To. ft CoL 308; 1 Col 80. 

brought into oourt, 5 Ruaa. 31; 2 Ruaa. 856, 374; 4 Myl ft Cr. 177; 2 Myl 
ftCr. 25; 4Ru8a. 128. 

application of, by creditor, 7 Beav. 16. 

inveatment oC 1 Jaa 236. 

goea to the heir at law, 1 Ruaa. ft Myl 767, 768. 

petition for, 7 Beav. 487 ; 4 Myl ft Or. 344. 
MORTGAGE, 

fbredoaure of, 2 Sim. 469, 543; 3 Myl ft Or. 163, 164; 1 Keen, 24; 9 Sm. 
319 ; 1 Yo. ft Col. 402, 403 ; 2 Yo. ft CoL 244. 

payment o( 2 Sim. 480; 4 Ruaa. 398; 1 Ruaa. ft Myl 634; 3 Myl ft Cr. 773; 
1 Keen, 24; 1 Yo. ft Col 410; 1 Beav. 220, 222, 223; 1 Yo. ft CoL 712. 

execution o(, 3 Ruaa. 166. 

premiaea, aaleof; 1 Rua& ft Myl 428; 2 Keen, 248; 9 Sim. 319. 

eatate, devise of; 1 Ruaa. ft Myl 634. 

a primary charge upon lands, 1 Ruaa. ft Myl 686 ; 3 Myl ft Cr. 773 ; 4 Hara^ 
94 ; 1 Col 432 ; 1 Yo. ft Col. 712 ; 7 Beav. 237. 

of contingent remainder, 3 Sim. 117. 

of trust eatate, 3 Myl ft Cr. 70. 

by depoatt of tiUe deeda, 3 Myl ft Cr. 162; 1 Keen, 24; 3 Ifyl ft Or. 673 ; 2 
Yo. ft Col 178, 179, 180. 

notice of; 2 Phil. 122 ; 1 Beav. 245. 

priority oC 1 Keen, 160, 162. 

equity of redemption, 1 Keen, 617. 

interest upon, 2 Keen, 212. 

of estate charged with annuity, 9 Sim. 177. 

by client to his attorney, 9 Sim, 259. 

eakato, decree for aale of, 2 Keen, 248 ; Sim. 575. 

expenses of; paid by mortgagor, 10 Sim. 390. 

and conditional sale, diflbrence between, 10 Sim. 394. 

deed of aasignment by way o( 4 Myl ft Cr. 133. 

what constitutea an equitable one, 1 Phil 728. 

8uit to redeem, 1 Yo. ft Col 235. 

Bale set aside, 4 Hare, 130. 
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MOBTaAGEE, 

bill of foredoeure hy seoond, 2 Sim. 469. 

rights oC 1 Beav. 624; 1 Gr. & PliiL 337, 338. 

maj become a purchaser, 2 Boss. 361 ; 1 Jaa 422, 423 ; 10 Shn. 101. 

matters relating to, 3 Bosa 269, 469; 4 Buss. 68; 1 Jac. 422, 423; 3 Sim. 
382 ; 1 Buss, k Uyl 188. 

upon entering is liable to acoount for rents and profits^ 1 Jao. 613 ; 4 Buss. 68 ; 
2 MjL ft Cr. 487 ; 1 Col 297, 298 ; 4 Hare. 106. 

lien oC 2 MjL ft Or. 449 ; 1 Busa ft HjL 467. 

priority of daim o^ over judgment creditor, 4 Sim. 77, 317. 

priority of; 3 HyL ft Cr. 162. 

entitled to expenses, 3 MyL ft Cr. 678. 

not allowed for improTemente^ 3 MyL ft Cr. 678. 

not allowed for insurance, 3 MyL ft Cr. 678. 

entrance upon estate by, 1 Keen, 619. 

production of mortgage deed, 1 Beav. 346. 

when bound to see application of mortgage money, 1 Phil 7t3. 
MOBTGAGOB, 

and mortgagee, 3 Sim. 467. 

is bound by decree of court, 6 Buss. 63. 

creditor o{ 1 Bus& ft MyL 188. 

assignee o^ 1 Buss, ft MyL 638. 

title deeds left in hands of, 10 Sim. 614, 616. 

further time for payment granted to, 2 Bear. 481. 

in possession, right o( to cut timber, 2 Hare, 239. 
MOBTMAIN, 

statute ot, 2 Beav. 416 ; 2 MyL ft Cr. 309. 
MOTHEB, 

custody of infanti 2 Sim. 36, 88. 
MOTION, 

to dissolye injunction, 10 Sim. 93. 

costs oi; 1 CoL 432. 

to amend, 2 Sim. 16, 86, 87. 

renewal of, 2 Buss. 164. 

notice ot, 3 Buss. 620. 

for production of papers, 1 Jac. 168. 

ex parte, 1 Buss, ft MyL 323 ; 3 MyL ft Cr. 168. 

grounds for, 1 Buss, ft MyL 498. 

to discharge an order, 3 MyL ft Cr. 168. 
MULTIFABIOnSNESS^ 2 Sim. 331, 332; 4 Buss. 236; 3 Sim. 446, 467, 468; 4 
Sim. 180; 3 MyL ft Cr. 97 ; 4 l^L ft Cr. 30; 1 Cr. ft Phil 203 ; 10 Sim. 
471 ; 4 Hare, 27, 30. 
MULTIPLICITY, 

of BttitB, 3 Sim. 467. 



NAME, 

insertion of middle one immaterial, 3 Buaa. 278. 
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addition of Junior immaterial, 3 Buaa. 2*73. 
NE EXEAT, 

writ of; 2 Boaau 607; 3 Bufls. 418, 612, 613; 1 Jaa 546; 6 Bnaa. 196. 
NEW TRIAL, 

when granted, 2 Buss. t6, 7Y. 

uffon feigued issue, 1 Jaa 620; 4 Sim. 258 ; 1 MyL ft Gr. 640. 
NEW EVIDENCE, 

admission o^ 2 Buss. 256. 
NEW MATTEB, 4 Ross. 360 ; 2 PhiL 26. 

NEXT OF KIN, 2 Sim. 542, 543 ; 4 Sim. 54, 55 ; 1 Buss, k Ujl 589, 590; 3 Sim. 
127; 2 MyL & Gr. 613; 1 Col 6, 12; 7 Beav. 74^ 75; 2 Sim. & Sto. 402; 1 
Keen, 405; 2 Keen, 242, 2C9, 285; 1 Bear. 53 ; 1 Cr. ft PliiL 186. 
NON ASSUMPSIT, 

plea o^ 2 Keen, 6. 
NOTE, 

for purchase money does not affect the Uen, 3 Buss. 492. 
NOTICE, 1 Keen, 160, 162, 170; 4 Buss. 525 ; 1 Buss, ft MyL 485, 487, 625 ; 2 
Beay. 23; 1 Phil. 107; 1 Hare, 43, 44, 73; 4 Hare^ 409, 451; 2 Keen, 
189. 

in motion to amend, 2 Sim. 86. 

expiration o( 2 Sim. 482. 

constructive or impUed,— {See OONSXsnonTB,)— 3 Buss. 277, 493, 494^ 495. 

by advertisements, 1 Buss, ft MyL 343. 

to the agent is notice to principal, 3 Sim. 308 ; 1 Keen, 160, 162 ; 3 MyL ft 
Cr. 673 ; 1 PhiL 255. 

of incumbrance, 4 Hare, 451, 452 ; 2 Keen, 43, 49, 50. 

<^ assignment, 4 Hare, 451, 452 ; 2 Keen, 63. 

to trustees and executors, 2 Keen, 53, 54 ; 2 Beav. 544. 

dissolution of partnership by, 9 Sim. 195. 
NUISANCE, 9 Sim, 213; IJao. 316 ; 3 MyL ft Cr. 795. 



OBJECTION, 

for want of parties, 2 Sim. 297 ; 3 Myl ft Cr. 661. 

to the jurisdiction, 3 Buss. 104. 

made in answer, 1 Jac. 165. 

to proceedings, 1 Buss, ft MyL 199; 3 Sim. 418. 

removal o^ 1 Busa ft MyL 697. 

of a frivolous nature, 2 MyL ft Cr. 172. 

to master's report, 9 Sim. 196,— (See Mastkb's Bspobt.) 

of length of time to a suit, 4 Hare, 270. 
OFFICE, 

assignment of profits o^ I Buss, ft MyL 562. 
OFFICEBS, 

of court, proceedings against, 1 PhiL 458 ; 1 Keen, 753. 

of court) protection oi; 1 I^hlL 458. 
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OFFICEBS— ooni^iMd; 

of % corporation, removal of, 6 Hare, 477. 
ONUS PROBANDI, 3 Sim. 324; 1 Beay. 263 ; 2 Beay. 865. 
OPENING, 

biddings at a sale, 2 Ru8& 607, 608. 
OPERATION, 

of statuteii^ 1 RtUB. A M7I. 323. 
OPINION, 

of court, when giyen, 2 MjL Jb Or. 169. 
OPPOSITION, 

to the paaaage of an act^ 3 Myh k Or. 104. 
"OR" AND "AND," 

reciprocal transmutation oi^ in will,— <See '* AsD.'*) 
OR, 

when construed di^unclivelj, 2 Sim. 227 ; 1 Jaa 686 ; 3 Sim. 127. 
ORDEB^ 1 Cr. A; PbiL 316 ; 1 PhiL 117, 444; 10 Sim. 666, 616, 626; 1 To. Jt GoL 
279, 280, 626, 652 ; 2 PhiL 116 ; 2 Hare, 117. 392; 7 Bear. 310, 349, 353, 
514 ; 4 Hare, 309 ; 6 Hare, 73. 

to amend when irregular, 2 Sim. 34; 1 Ruas. k KjL 4, 9. 

for defendant to answer, 2 Sim. 225. 

for commission to examine witnesses, 2 Sim. 461 ; 3 ICyL 4b Or. 168; 1 PhiL 
460. 

when expires, 2 Sim. 482. 

to stay proceedings, 2 Russ. 59 ; 1 Jaa 534. 

binds the party fh>m time of notice^ 2 Ruas. 257. 

service oC 2 Russ. 267. 

to get rid of effect of disclaimer, 2 Ruas. 465. 

in lunacy, 2 Russ. 668. 

condition of granting, 4 Russ. 127. 

nmde ex parte, 3 MyL A; Or. 168; 1 Russ. A; KyL 580; 1 PhiL 460. 

for production of papers, 1 Jaa 273, 274 ; 1 Ruas. k MyL 27 ; 1 Keen, 409. 

for taxation, 2 MyL kOr. 626; 1 Beav. 300. 

for re-hearing, 3 MyL & Or. 438. 

for wife to answer a suit separately, 3 MyL 4b Or. 182. 

to bind infants, 9 Sim. 652. 

made without reference, 1 Beav. 424, 493. 

regularity of; 4 MyL & Or. 258. 
OUTLAW, ' 

attachment against, 10 Sim. 197. 
OUT-STANDING, 

terms, 7 Beav. 372 ; 1 Jaa 199. 
OWNERSHIP, 

of a chartered vessel, 4 Hare, 462. 



PAPERS, 

service of; upon defendant, 2 MyL 4b Or. 642, 643. 
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of client, lien of solicitor upon, 9 Sim. 616,— (See Las.) 

znisentitliDg oC, 1 Keen, l^ 185. 
PAPERS AND DOCUMENTS, 

prodaction of; 1 Jac. 2*73, 2*74; 4 Rufl& 191, 193, 194; 2 BeaT. 588; 3 Sim. 
488 ; 3 Sim. 489, 490 ; 3 Mjl & Cr. 185, 190, 191, 546, 647, 638 ; 1 Or. ft 
Pba 84, 113, 124, 126; 1 PbiL 221, 222, 225, 227, 684; 1 Yo. 4b CoL 132, 
133; lKeen,409; 2Keen,606; 10 Sim. 237; 1 Beay. 147 ; 2Sim.ftStii. 
244^ 311. 
PARENT, 

and child, 2 Sim. 36; 2 RucBtk 44; 4 Sim. 160; 1 Jac. 265; 1 Beay. 205, 207; 

2 Beav. 466; 4 MyL & Cr. 97, 99, 101 ; 1 Cr. A PhiL 323; 1 PhO. 576; 1 
Yo. &CoL73; 2 Yo. & Col 12, 90, 91, 103 ; 4 Sim. 160 ; 2 PhiL 252, 253 ; 

3 Hare, 330^ 1 CoL 88, 127, 266, 267. 
PAROi; 

agreement^ 2 Rnn. 190; 1 PhiL 396. 

evidence, admiaBibUitj o^ 4 Riua. 427 ; 1 Keen, 317 ; 1 Ya ft 0^ 164 ; 2 Sim. 

502 ; 8 Hare, 56 ; 3 MjL ft Cr. 230. 
assignment, 4 Rusa. 221. 
PART, 

payment, 1 Rqssl ft HyL 465; 5 Hare, 42. 
performance^ 2 Rua& 190; 1 Col 223 ; 9 Sim. 415. 
owners, 2 MyL ft Cr. 24^ 25. 
PARTIES, 

to a suit, 2 Sim. 297; 4 Ross. 577; 9 Sim. 195; 1 Phil 788, 798, 804; 1 

Hare, 414; 7 Hare, 348; 7 Beay. 181, 203, 308; 4 Hare^ 63, 300, 301, 578; 

6 Hare, 27. 
out of jurisdiction, 1 Bear. 458. 
to the foreclosure of a mortgage, 2 Sim. 543. 
intention of, 3 Russ. 541, 543 ; 10 Sim. 590 ; 4 Myl ft Cr. 661. 
to a bill for specific performance, 1 Jaa 76; 4 Myl ft Cr. 482, 484; 1 Yo. ft 

CoL 241, 242 ; 1 Col 225. 
joinder of, in a suit, 1 Sim. ft Stu. 107, 364 ; 2 Sim. ft Stu. 28, 292 ; 4 Rusa 229 ; 

3 S'mi. 466, 467, 468; 4 Russ. 577; 1 Russ. ft Myl 233, 280, 635, 637, 660; 

5 Ru8& 5 ; 3 Myl ft Cr. 72, 220, 262, 625, 549, 643, 644; 2 Myl ft Cr. 72; 

2 Keen, 679; 9 Sim. 114, 116, 613 ; 1 Keen, 27, 34, 220, 620, 622 ; 10 Sim. 

86, 340 ; 1 BeaT. 46, 47, 97, 296, 343, 444 ; 2 Beav. 349, 541 ; 4 Myl ft Cr. 

495, 635, 640, 641 ; 1 Cr. ft PbiL 27, 110, 136; 1 Phil 373, 698; 1 Ya ft 

CoL 265; 2 Yo. ft CoL 244, 512 ; 1 Col 6. 
must appear in reasonable time, 1 Jac. 513. 
right of oourt over, 1 Jaa 649. 
to an appeal, 6 Russ. 63, 65. 
misrepresenting, liability ol^ 3 Sim. 218, 220. 
placed in loco parentis, 3 Sim. 513 ; 2 Bear. 103 ; 2 Keen, 602 ; 2 Yo. ft CoL 

12 ; 1 CoL 266, 267. 
joint obligors and judgment debtors, 1 Sim. ft Stu. 249. 
not obliged to criminate themselves, 4 Sim. 267. 
interest ot, 3 Myl ft Cr. 262, 525 ; 3 MyL ft Cr. 73; 2 Keen, 679; 2 Phil, 6, 8. 
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PABTIE&-<on<e9i{(0ti 

examination ofj 1 Keen, 409 ; 2 To. ft GoL *IS, 

proceedings in different courts, 1 Keen, 682. 

when may be witnesses, 2 Keen, 62, 63. 

suing in Jbrma pauperw, — (See Suit,) — 2 Keen, 608; 3 Rubs. 468; 3 Sim. 
129. 

to a supplimental bill, 10 Sim. 240. 

to a bill in equity, 9 Sim. 195 ; 1 Beay. 559 ; 2 Bear. Stl. 

demurrer for want oC 4 MyL ft Cr. 32, 635, 640, 641. 

suit on behalf of themselves and others, 4 MyL ft Cr. 141, 143. 

attendance o^ 1 Phil. 514. 

in contempt, disability of, 1 Phil 614. 

dispaupering of, 1 To. ft Col 679, 680 ; 1 Col 237 ; 7 Beay. 268. 

dispensed with on account of number, 2 To. ft CoL 612; 1 Col, 242 ; 2 Sim. 
387, 388. 
PARTITION, 2 Myl ft Cr. 438 ; 1 Keen, 381 ; 1 Beay. 419. 

costs in, 1 Jac. 575. 
PARTNERS^ 

assets of deceased liable for debts of the firm, 4 MyL ft Cr. 114. 

proceedings against, 2 Russ. 196. 

admissions o( 2 PbiL 464, 465. 

litigation of, 2 Russ. 343 ; 4 Stm. 12 : 4 Hare, 300. 

advances made by, to the firm, 2 Russl 348 ; 1 Ta ft CoL 289. 

cannot charge for services, 1 Jaa 289. 

joinder of in suit, 2 Sim. 387, 388 ; 1 Keen, 34^ 220 ; 1 Russ. ft MyL 283. 

share of deceased, 2 Keen, 752, 763. 

account between, 9 Sim. 609 ; 4 MyL ft Cr. 172. 

when considered the agent of the firm, 1 Phil 663 ; 1 Sim. ft Stu. 131. 

injunction against^ 7 Beav. 306. 
PARTNERSHIP, 

articles o( 2 Russ. 343 ; 3 Rus& 164; 1 Jaa 625. 

dissolution of, 2 Russ. 63, 343 ; 1 Russ. ft MyL 200, 407; 1 Phil 175, 177 ; T 
Beav. 232; 9 Sim. 195, 609; 1 Beav. 182. 

assignment of, 3 Ruas. 169. 

debts oC 4 Russ. 436 ; 4 MyL ft Cr. 114; 2 Phil 464, 465. 

profits ot, 1 Jac. 299 ; 2 Keen, 752, 763. 

property, 1 Russ. ft MyL 49, 51 ; 2 Beav. 146. 

suit against, 1 Rus& ft Myl. 283 ; 1 Keen, 220. 

answer of co-partner, 1 Keen, 22. 

rights of surviving partner, 1 Beav. 182. 

papers, inspection of; 1 Cr. ft Phil, 113 ; 4 Hare^ 183. 

real estate, equity regards as personal, 4 Hare^ 322; 7 Beav. 648, 649. 

prayer for account, 1 Jac. 644. 
PATENTS, 

qualifications of, 1 Beav. 292, 639. 

specification ot, 6 Russ. 46. 

ambiguity, evidence admitted to ezplaio, 1 Jac. 466L 

bill for violatioQ ot, 6 Rus& 830. 
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PATENTS— conMmitti 

casea, injunction in, 3 MyL k Cr. 363 ; 1 Yo. A( CoL 633. 
PAYMENT, 4 Rusa. 169; 1 Rosa, ft MyL 466 ; 4 Sim. 6^ 6. 

covenant for, 1 Jac. 240. 

aet ofl; 1 Roaa. A MyL 466. 

appropriation of, 3 Sim. 669 ; t Bear. 16. 

of legaciea, 2 MyL ft Cr. 708; 2 Bear. 369. 
• of rent, 1 Keen, 466. 

poatponed, 10 Sim. 68. 

demand of, 2 Beay. 271. 
PENALTIES, 3 Sim. 142, 300, 308, 363 ; 1 Roaa. ft MyL 467. 
PERISHABLE, 

property, court wHl preaerve it, 10 Sim. 638, 639. 

property, management ot, 2 Beay. 31. 
PERFORMANCE, 

enforcement of, in equity, 9 Sim. 396, 396; 10 Sim. 319. 
PERJURY, 1 Jac. 82; 1 Keen, 14, 186. 
PERPETUITIES, 4 Sim. 141 ; 3 MyL ft Or. 164; 10 Sim. 617 ; 2 Keen, 621, 623; 

4 Hare 377. 
PERSONAL, 

property, primary fund Ibr payment of legadefl^ 2 Bobb. 466 ; 2 MyL ft C^. 
708. 

property, primary fund for payment of debtee 3 Buaa. 420 ; 3 MyL ft Cr. 773 ; 
2 Keen, 308; 2 Keen, 612, 614; 1 PhiL 436; 1 Ya ft CoL 711; 7 Beay. 
216, 216. 

property, paaaca by delivery, 3 Ruaa. 23. 

property, diatribution o^ 2 Keen, 606. 

property, inveatment of by tniatee, 2 Keen, 620. 

property, probate of will o^ 9 Sim. 649. 

property bequeathed to trusteea, 1 Beay. 442. 

property of teatator, inveatment o( 2 Beay. 67. 

property, bequeat of; not 8pectfi<\ 2 Beay. 620. 

repreaentatiyea, 1 Ruaa. ft MyL 689, 690 ; 2 Beay. 70 ; 7 Beay. 74. 
PETITION, 4 Ruaa. 308 ; 1 Beav. 96 ; 4 Hare, 309. 

for money to carry on suit, 2 Sim. 41. 

of right, 1 PhiL 327. 

for commiaaion to examine witneaaea, 1 Jaa 86. 
PHYSICIAN, 

not allowed to diadoee confidential oommunieationa^ 1 Jaa 83, — (See OoRn- 

DSNTIAL COMMUNICATIOKS.) 

and patient, relatione o^ 6 Roaa. 12 ; 2 Yo. ft OoL 120, 121. 

dutiea of, 1 Yo. ft CoL 418, 419. 

agreement between, 2 Yo. ft CoL 120, 121. 
PLAINTIFP, 

right oi; to diamiaa bill upon payment of ooata, 7 Beay. 360. 

intereat o^ In auit, 1 Beay. 46, 444. 
PLATE, 

passes under the words *' household furniture^*' 3 Buss. 804 ; 6 Buss. 322) 324. 
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PLBADINa,— (See Praoticb.) 
PXiEDGE, 

of goods as securitj, 1 Phil. 69. 
POLICY, 

of insnranoe, aasigDment ot, 2 Sim. 263 ; 2 Keen, 136. 

of insoianoe, renewal of, 3 Sim. 100. 
POOB> 

charities for relief o{— (See Chabitixs,) — 1 PhiL 768. 
PORTIONS, 

for children, 4 Hare, 393. 
POSSESSION, 1 Jac. 612, 674. 

mode of obtaining, at mortgage sale, 2 Sim. 407. 

passes personal property, 3 Bus& 23. 
POST, 

nuptial agreement, 1 CoL 280. 
POWERS^ 4 Sim. 141 ; 2 To. & Ck>L 362 ; 9 Sim. 242, 263 ; 4 Mjl. A; Gr. 191, 267 ; 
1 Cr. & PhiL 62 ; 2 Keen, 631. 

exercised hy surviving trustees, 2 Sim. 273. 

under a will, execution o^ 2 Sim. 329 ; 3 Eus& 369; 4 Russ. 266; 1 Buss. & 
MyL 626; 2 Sim. 613; 1 Buss. Jt MjL 426; 2 Sim. A Stu. 41; 8 Haie, 
27, 28. 

appomtments in pursuance of, 3 Sim. 620. 

of appointment, 1 PhiL 626, 627 ; 1 To. & CoL 668, 670; 1 CoL 196^ 260; 2 
Keen, 466 ; 4 MyL ft Gr. 193 ; 1 PhiL 626. 

execution oC 9 Sim. 242, 449, 633 ; 2 Keen, 667 ; 1 CoL 260. 

of married women over their separate estate, 2 Beav. 366, — (See VA^nnm 

of executors, 2 Beav. 476; 8 Hare, 27, 28. 

of attorney, revocation oC 1 Yo. & CoL 398. 

of corporations, 7 Hare, 129, 129 a, 129 5, 129 c^ 129 d; 129 e, 129/, 129 ^, 130, 
130 a» 130, &, 130 c. 

of sale, 4 Hare, 381. 

of trustees to cut timber upon trust estate, 8 Hare, 291. 
PBAGTIGE AND PLEADING, 3 MyL ft Cr. 479, 481; 1 Jaa 668, 676; 1 Buss, 
ft MyL 280, 283; 4 Sim. 224, 321, 322, 324; 3 MyL ft Cr. 232, 236, 230, 
267, 262, 366, 643, 644, 660; 1 Keen, 80, 93, 198, 199, 207, 266, 267, 338, 
391, 682, 620, 622; 2 Keen, 636, 638; 9 Sim. 29, 382; 10 Sim. 186, 236, 
349, 664; 1 Beav. 36, 47, 179, 200, 444, 467, 669; 2 Beav. 16, 76, 236, 
334, 406, 407, 638, 641, 642 ; 4 MyL ft Cr. 32, 141, 606, 667 ; 1 Cr. ft PliiL 
30, 136; 1 PhiL 116, 182, 264, 371, 460. 499, 606, 617, 621, 622, 626, 630, 
804; 1 Yo. ft CoL 36, 660; 2 Yo. ft CoL 40, 76; 2 PbiL 26, 116, 408, 409, 
447, 448; 1 Hare, 184, 303, 304, 414, 694; 2 Hare^ 206, 267 ; I CoL 26, 
86, 317; 7 Beav. 270, 271, 287, 288, 363, 377, 474, 6*79; 4 Hare, 22, 23, 
287, 630, 695, 696, 618; 6 Buss. 3, 6, 63, 66, 263, 284, 288. 

appeal, — (See Appeal.) 

what constitutes duplicity, 2 Sim. 63; 4 Sim. 180; 1 Keen, 90. 
' abatement, plea In, 2 Sim. 243. 

objection for want of parties, 2 Sim. 297. 
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PRACTICE AND PLEADING— conJiiwed; 

answer,— (See AKawER.) 

moltifkriousDesa, 2 Sim. 331, 332. 

alien enemies, 2 Sim. 418. 

filing demurrer, 2 Sim. 429, 431. 

Btatate of limitations, plea o^ 2 Sim. 45*7,-^860 Statuti.) 

rules and orders, 2 Sim. 482. 

demurrer, special permission for, 2 Sim. 429, 431. 

proceedings for new trial, 2 Ruas. "TS, *l*l. 

re-hearing, 2 Russ. 94. 

service of process of contempt, 2 Russ. 26*7. 

refusal to answer allegations, 2 Ruas. 463. 

want of jurisdiction, 3 Rus& 416 ; 2 Russ. 89. 

introduction of new matter, 4 Russ. 360. 

amendment of plea, 4 Russ. 526; 2 MjL & Cr. 604. 

plea of settled account; 1 Jac. 121. 

plea, when to stand for answer, 2 Sim. & Stn. 534. 

must be filed on oath when, 2 Sim. 442. 

waiver in matters of practice^ 1 Jae. 522. 

insufficiency of answer, 1 Jac. 589. 

■caadal in affidavit, 1 Jao. 629. 

improper filing of plea, 5 Russ. 253. 

contempt of court, 2 MjL & Cr. 53,— (See Comtkmpt.) 

filing of papers, 2 Myl A Cr. 744. 

proceedings stayed lor irregularitj, 3 MyL & Or. 421. 

proceedings stayed by ii^nction, 3 MyL & Cr. 457, 459 ; 1 PhiL 605. 

proceedings stayed, pending appeal, 2 Ruas. 59 ; 4 Russ. 562 ; 2 Hare^ 439 ; 
1 PhiL 499. 

proceedings in law and equity at the same time^ 1 Jaa 633, 534. 

attachment, — (See Attaohhxnt.) 

plea of purchase for valuable consideration, 3 KyL k Cr. 479. 

plea overruled by answer, 1 Keen, 198. 

plea of non assumpsit, 2 Keen, 6. 

plea of statute of limitations,— (See Statutb or Ldcitatioks.) 

pleading double, 1 Keen, 199. 

regularity of process, 2 Keen, 510. 

plea of Uapendetu^ 2 Keen, 639. 

plea to the jurisdiction, 9 Sim. 192. 

prolixity is not impertinence^ 10 Sim. 349. 
PRAYER, 

for account, 1 Jac. 644. 

for relief; 3 Russ. 185 ; 3 Sim. 274 { 1 Jac 467. 
PRECATORY, 

words, 2 MyL & Cr. 692; 1 Jaa 319; 9 Sim. 323; 1 Col 400, 401; 1 Sim. ft 
Stu. 389. 
PRESUMPTIONS^ 2 Ruas. 122 ; 1 Jaa 35; 1 Russ. ft MyL 484; 1 CoL 135, 190; 
1 Beav. 151, 667 ; 2 Beav. 461; 1 Yo. ft CoL 125, 126 ; 2 My. ft Cr. 379. 
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PEICE, 

inadequacy o( 3 Bubb. 436, 437 ; 1 Jac. 283 ; 1 BuflB. & Ujl 131 ; 4 Sinu 
214. 
PEINCIPAI^ 

and surety, 2 Keen, 644, 645 ; 7 Beay. 563; 6 Hare, 552 ; 2 Sim. 14; 2 Koaa. 
605 ; 2 Sim. 161, 257 ; 4 Biua. 169, 278; 2 MyL ft Cr. 876; 2 Boas. 386. 

and interest, 3 Sim. 366; 1 Keen, 270, 368, 370; 2 Keen, 275; 1 PhiL 433; 
2 Beay. 481 ; 6 Buss. 363 ; 1 Bnas. k MyL 736, 467 ; 3 Sim. 142, 308. 

and agent, 1 Boss, ft MyL 56 ; 2 MyL ft Cr. 375 ; 10 Sim. 623, 634; 1 PhiL 
327 ; 1 To. ft CoL 339, 611, 612 ; 7 Hare^ 308 o^ 306 ( ; 1 Keen, 160, 162 ; 
4 Hare^ 36; 4 MyL ft Cr. 318, 703 ; 1 Beay. 94. 
PBOBATE, 

of foreign will, IJac. 90; 2 MyL ft Cr. 272. 

courts, juriadiction oij 1 Buss, ft MyL 109. 

of will of trust estate, 3 MyL ft Cr. 710. 

of will, oonclusiyeness o( 9 Sim. 649; 1 Pbil. 146; 4 Hare^ 146, 322. 
PBOCEEDXNGS, 

against partners, 2 Buss. 196. 

of a corporation, 2 Buss. 366. 

should be reduced to writing, 4 Buss. 161. 

stay o( — (See Practicb and Plbading.) 

for a contempt of oourt, 1 Jac. 82,— (See Conteicft.) 

at law, ancillary to those in equity, 1 Buss, ft MyL 423. 

for putting a purchaser in possession, 2 Beay. 260. 
PBODUOTION, 

of papers, — (See PAPBua) 
PBOFESSIONAI^ 

practice^ sale o^ 1 Jaa 232; 1 Ta ft CoL 564. 

communications^— -(See Cojifidbntial.) 

seryioes of solicitor, charge for, 1 CoL 261, 262. 
PBOFITSj 

in cases of piracy, 3 Hare, 603. 

of partnership, 1 Jaa 299. 

of trust estate, 1 Jaa 395, 398. 

account of 1 To. ft CoL 704. 
PBOLIXITT, 1 PhiL 387 ; 1 Beay. 576. 
PBOMISSOBT NOTE, 

subject to the equities, 2 Sim. 617. 
PBOOP, 

of deed, 2 Sim. 232. 

of wills, 2 Buss. 92. 

of lost documents, 3 Sim. 312 ; 1 Hare^ 1, 2. 

deficiencies in, supplied, 3 Sim. 498. 
PBOPEBTT, 

oonyersion of, 2 Sim. 154. 

of wife, diyidends on, 2 Sim. 181. 

of wife, assignment by husband, 2 Sim. 181. 

of lunatic, 1 Cr. ft PhiL 148. 

Vol. Vm. 47 
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PBOPEBTY— ^ofiAmuec^ 

what paflSM bj the word in a will, 4 Robs. 362. 

of deoeased, administratioD d, 1 Jac 636. 

aettlement of upon wife, 9 Sim. 603, 604, 606. 

ooyenant to cbaige after-aoquired, 4 Ujh Cr. 580. 
PBOTBCTION, 

of ooart in ii^pmotion soit^ 3 Ujl k Gr. 25. 
FUBUO, 

ottce, inoome o^ not asagnable, 2 Sim. 564. 

rights, oootFact injuvious to, invalid, I PhiL 151, 153. 

policy, 1 Jac. 67, 136; 2 MyL k Gr. 90; 3 MyL A Gr. 359; 2 Beay. 893. 

fuQctionarieO) jariadiction of ooart over, 4 Sim. 16 ; 2 MyL & Gr. 133. 
PUBLIGATION, 

injoDCtion lo restrain, 2 Roas. 399, 400, 406; 1 Sim. k Stu. 134. 

•f oomt*8 prooeedinga, 2 Russ. 608 ; 2 MyL k Gr. 361. 
PUBLISHER,*— (See Pobuoation.) 
PURGHASB, 

without notice, plea o^ 2 Sfm. k Stu. 476. 

by parent in name of child, 2 Beav. 456, 461. 

by agent, 1 Buss, k MyL 148 ; 4 Sim. 308, — (See Pbikoipal ajtd Aarar.) 

money, lien for, 1 Beav. 58 ; 3 Sim. 502. 

pendente Uie^ 1 Beav. 593. 
PUBGHASERSi^See yENZX>R and Pubchaseb.) 

for valuable oonsideration, 2 Russ. 418 ; 3 Ruaa. 410; 4 Run. 525; 1 Roaa. k 
MyL 293 ; 3 Myl. k Gr. 479 ; 4 Hare, 409. 

who may beoomer 3 Sim. 49, 214; 1 Jao. 422, 423 ; 3 Sm. 49 ; 10 Sim. 99, 
191 ; 2 Ya A Gol 224. 

mxBBt depend upon hie own judgment, 1 Jac 426, 427. 

duty of, 1 Rosa A Myl. 43, 148 ; 1 PhiL 723 ; 4 MyL & Gr. 267, 429, 431 ; 8 
Hare, 221. 

tiUe oC 1 Russ. k MyL 320; 2 Myl kOi. 219, 221; 1 To. k GoL 491. 

entitled to usual and proper oovenants^ 10 Sim. 616. 

not compelled to take doubtfhl tiUe^ 1 Rus& k MyL 320 ; 1 Sim. k Sto. 206. 



RAILROAD, 

corporations, powers o<— (See PowsBS of OoBPORATioirs.) 
REAL ESTATE, 

charged with legacies, 2 Ru8& 455 ; 2 MyL k Gr. 709, 710 ; 1 Sim. k Stu. 281. 

debts, a charge upon, 4 Russ. 114 ; 1 Keen, 223 ; 4 MyL k Gr. 265. 

conversion o^ into personal, 1 Jao. 39 ; 5 Rusa 39 ; 1 Ruas. k MyL 768 ; t 
Beav. 543, 644; 10 Sim. 185; 2 Beav. 415 ; 2 Keen, 657 ; 1 To. A; GoL 453 ; 
1 CoL 81. 

what words will pass it, 1 Russ. k MyL 541 ; 3 Sim. 407. 

lien upon, by judgment, 3 Sim. 299 ; 3 MyL k Gr. 417. 

liability o^ for contract debts, 2 MyL k Gr. 87^; & ^yL k Gt. 604. 

power of executor to sell, 1 Keen^ 568^ 
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BBAL BSTiLTS— <on<jfi«ed; 

aiinaittea» « charge upon, 1 Keen, 678, 6t9. 

disposition oC eey«rae4 by the lex lodrei ftte^ 9 Sim. 192. 

partaerabip in, t Beav. 146. 

the primary fhnd for payment of mortgages, 1 Beay. 222, 22S. 

of partnerships regarded in equity as personal, 4 Hare^ 322^ H Beay. 648, 649. 
RECEIPTS, 4 Sim. 6, 6. 

RECEIVER, 3 Hare, 474; 1 Bear. 66 ; 2 Russ. 162 ; 4 Russ. 64, 69; 1 Jac 469, 
162 ; 4 MyL ft Cr. 634. 

allowance o^ 3 MyL ft Cr. 63 ; 7 Beav. 67. 

appointment oC 2 MyL ft Cr. 459 f I Ross, ft Hyl 486, 487 ; 2 Beay. 297, 301 ; 
2 Keen, 253; 10 Sim. 328; 1 Cr. ft PhiL 99; 9 Sim. 79. 

liability of, 2 Russ. 472, 540. 

possession o^ 2 Russ. 574. 
RECITAL, 

effect ot, in construction of an instrument^ 2 Sleen, 636. 
RECOMMENDATION, 

effect of words of^ 2 PhiL 146, 148. 
REDEMPTION, 

of mortgage, — (See Mortgage,) — 2 Sim. ft Sto. ^8. 
RE-ENTRY, 

waiver of right o( 2 Russ. 176. 
RE-EXAMINATION, 

of witnesses, 3 Sim. 498; 3 Sim. 316, 317. 
REFORMATION, 

of written instruments) 1 RusSw ft MyL 426. 
REFUSAL, 

to answer allegations, 2 Ruas. 463. 
RE-nEARING, 6 Russ. 288; 3 MyL ft Or. 438; 2 Bear. 113; 1 Cr. ft PhiL 264; 

2 Russ. 94. 
RELEASE. 4 Myi. ft Cr. 49, 61 ; 2 Keen, 636; 1 Be»r. 607. 
RELIEF 2 MyL ft Cr. 191, 628; 1 Keei^ 642; 10 Sim. 67, 344; 10 Sim. 669; 2 
Beav. 245 ; 4 MyL ft Cr. 52 ; 2 Hare, 266, 286. 

not granted upon condition precedent^ 1 Russ. ft MyL 514| 616. 

grounds for, 2 Russ. 384. 

grounds for, against mistake, 2 Russ. 575, 626^ H Ruas. 151. 

prayer for, 3 Russ. 185; 1 Jaa 467. 

on grounds of public policy, 1 Jac 67, 136. 
RELIGIOUS, 

corporation, jurisdiction of equity over, 6 Hate, 477. 
REMAINDER, 1 Russ. ft MyL 190 ; 8 Russ. 222 ; 2 Keen, 466, 671.; 19 Sim. 638, 
6S9. 

man, riglits of, proteoted, 4 Russ. 201 ; 1 Te. ft CaL 3SS. 

to children, not liable for debts of famOj, 10 Sim. 289. 
REMOTENESS, 1 Russl ft MyL 216 ; 3 Sim. 418, 583 ; 2 Beay. 860, 559; 10 Sim. 

515. 
RENT, 

chaise, 1 Pha 221, 222. 
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BENTSk 

and ptoatB, 1 Jaa 461; 3 Sim. 236; 1 Beay. 399, 524; 1 CoL 297, 298; 4 
Hjure^ 106. 

payment ot, I Keen, 456 ; 2 Keen, 253 ; 1 Or. & PbiL 196, 198. 
BEPLIOATION, 1 Keen, ^t ; 9 Sim. 382, 383. 
KEPORT, 

of master, — (See Mastul) 
BEPBESENTATIVES, 

meaning o^ 1 Beay. 63 ; 2 Beav. 10. 
BE-PUBLIOATION, 

of will, by oodicil, 3 Bubs, 376 ; 8 MyL ft Or. 376; 1 Keen, 63. 
BESOINDIKG, 

oontraots, 4 Sim. 214 ; 2 Keen, 228. 
BESIBENOE, 

of party should be stated, 7 Beav. 270, 271. 
BESmUABY, 

legatee^ 2 Buss. 361 ; 4 Buss. 87 ; 1 Keen, 33, 34; 1 Keen, 428; 2 Keen, 521, 
615; 10 Sim. 400 ; 1 Ch*. & PhiL 232. 

bequest, 1 Buss, ft MyL 208, 209 ; 9 Sim. 68. 

estate, 2 Keen, 110 ; 9 Sim. 68; 10 Sim. 602. 

deyise, what it includes, 1 Sim. ft Stu. 191. 
BESPONSIBILITY, 

of trustees, executors, fta, 2 Buss. 326; 3 MyL ft Or. 496 ; 3 Sim. 273. 
BESTBAINT, 

upon alienation, 1 Bear. 40. 
BESULTma, 

trusty 1 Keen, 50; 2 Keen, 676 ; 2 Bear. 413, 454. 
BBTBOSPEOTIVE, 

statntefl^ 1 Buss, ft MyL 208 ; 10 Sim. 48. 
BEVEBSIONABY, 

interest, sale oO Buss, ft MyL 231; 1 Keen, 423; 2 Keen, 148; 4Hara,561. 

interest of married women, 4 Buss. 430. 
BEVIVOB, 

bill oC 1 Buss, ft MyL 30; 4 Sim. $21, 322^ 324; 1 PhiL 669; 10 Sim. 213; 1 
Keen, 81 ; 6 Sim. 9. 
BEVOCATION, 

of wills, 2BUSS.91; 3Bu8S.489; 2 MyL ft Or. 438, 441,442, 611; 1 Keen, 
381. 

of deed, 4 Buss. 24, 25. 
BiaHTS^ 

of assignee of chose iu action, 2 Busb. 89. 

protection of, in equity, 2 MyL ft Or. 628. 

of innkeepers and publishers protected, 3 MyL ft Or. 16. 

dependent on nuptial contract, 1 Bear. 330. 
BnLE3» 

of court, 2 Buss. 374; 4 Buss. 151. 
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SALES» 

at auctioD, 2 FhU. 374; 1 CoL 246. 

at aaction, pnffen at, 2 Phil. 3V4. 

at auction, biddiogs at^ 2 Rosbl 607, 608 ; 1 Jac. 628 ; 1 Boay. 416; 1 Keen, 
788; 9 Sim. 88; 2 Sim. 193, 194; 2 PhiL 374. 

mortgage^ po oaoc aion under, 2 Sim. 407. 

bj heir apparent^ 3 Bun. 437. 

inadequacy of price in, 1 Jac. 283 ; 4 Sim. 214; 4 Hare^ 661 ; 4 KjL & Cr. 
93; 10 Sim. 390. 

of expectant intereati 3 Buss. 437 ; 1 Buss, k Uyl 231; 4 Sim. 213, 214; 2 
Keen, 148. 

of revisionary, interest, I Bubs. Jt MyL 231 ; 4 Hare, 661. 

spedflc performance,— {See Spboifio Pebfosmanob.) 

bill to set aside, dismissed, 1 Buss. A MyL 639. 

by agent, 3 Sim. 214, — (See Pbiscipal aio) Agbkt.) 

TaUdity oi; 4 MyL A Gr. 482. 

title of vendor, 3 Sim. 489. 

of charity lands, 2 MyL & Cr. 309. 

Toid, proceedings at, 3 MyL & Cr. 109. 

parties to contract o^^ Si°>' 316 ; 1 Beav. 343. 

conditions oC 10 Sim. 412. 

rescinding, contract oij 10 Sim. 412; 4 Sim. 214 

of professional practice^ 1 To. A CoL 664. 

power of, 4 Hare, 381. 

conditional, 10 Sim. 394. 
SANITY, 

decree of foreign tribunals in regard to, 3 Sim. 466. 
SCANDAL^ 2 Buss. 320 ; 1 Jac. 629. 
SCHOOLS, 1 Jac. 486, 491. 
SEAL, 

only presumptive evidence of consideration, 10 Sim. 178. 
SEALED INSTBUMENTS^ 4 MyL k Cr. 661. 

SEALING UP IBBELEYANT PABTS OF BOOKS» 3 MyL & Cr. 633. 
SECOND TBIAI^ 2 MyL & Cr. 47. 
SECOND ABT ETIDBNCB, 

foundation for, 2 Sim. & Stu. 140. 
SECUBTTY, 

for costs,— (See Coars, — i Buss. 234; 4 Sim. 123, 126; 6 Buss. 12; 1 Eeen, 
67, 68; 2 Keen, 713; 10 Sim. 616; 1 PhiL 266; 1 Sim. k Stu. 266. 

given by client to attorney, 9 Sim. 269. 

subetitutton o( 2 Yo. k CoL 31. 
SEISIN, 

of tenant by corteijy, 2 £Um. 264 
8BPABATB, 

examination of wife^ — (See Marmbp Womr.) 

estate of wSfe^— (See Mibusd Woiov.) 
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8BPARATI0N, 

of husband and wife, 1 Jac. 144|—- (See Husband axd Wife.) 
of deeds, 10 Sim. 180. 
8EQUE8TRAT0B. 

possession o^ the poflsession of the oourt,.! Jao. 574. 
SBBYICES, 

of partners, no compensation for, 1 Jaa 289. 
of papers and notices, 2 Mjl. ft Cr. 642, 643; 2 Keen, 616. 
of sabpoena, 1 PhiL 521, 522; 3 Hare, 165, 260; 2 Keen, 513, 615, 516. 
SET OFF, 1 Sim. ft 8ta 269, 551 ; 2 Sim. 464; 1 Ross, ft MyL 465; 2 Keen, 184; 
10 Sim. 178; 180; 1 Or. ft Pha 174, 180; 9 Sim. 339, 690, 692; 3 Hare, 
97, 98 ; 7 Beay. 611 ; 4 Hare, 266. 
SETTLEMENT, 4 Buss. 336 ; 2 MyL ft Cr. 739 ; 1 Keen, 142 ; 3 Sim. 262, 263 ; 
4 Sim. 141; 1 Keen, 74, 423; 2 Keen, 124; 9 Sim. 136, 394; 1 Rusa. ft 
MyL 441 ; 9 Sim. 449 ; 10 Sim. 690, 592, 593, 694 ; 1 Beav. 42, 72, 73, 286, 
693 ; 2 Beay. 179, 635, 536; 7 Beav. 195, 288; 4 Hare^ 9, 374. 
Toluntaiy, — (See VoLDyTART Sbttlemeht.) 
SHAREHOLDERS, 

parties to a suit, 4 Hare, 300, 301. 
titie of, 2 Sim. 297. 
SIGNATURE, 

what is sufficient, 1 Russ. ft KyL 626. 
necessity oi; 1 CoL 96. 
SnCULATION, 

of marks and derioes, 2 Keen, 220 ; t Bear. 89, 90. 
8OLI0ITOR, 

and dient,— (See Attokhbt,)— 1 Russ. ft MyL 539, 540 ; 3 Ujl ft Or. 359; 8 

Keen, 681; 1 Russ. ft MyL 656; 3 MyL ft Or. 220; I Keen, 363; 2 Bear. 

6, 406, 407, 587 ; 3 Rusbl 556 ; 4 MyL ft Or. 368 ; 1 Bear. 562 ; 4 Harey 

698, 599. 

bill o^ 4 Russ. 68, 69; 1 Jaa 307; 5 Buss. 12; 1 Bear. 436, 437; 2 Bear. 

408. 
leaving client, 1 Jac. 82, 304, 305. 
Uen of;— (See LiSK,)— 3 MyL ft Or. 191; 9 Shn. 616; 1 PhiL 225, 441; 1 Sim. 

ft Sttt. 469. 
duty oil as trustee, 3 Myl. ft Or. 51. 

eosts o( 1 Keen, 189, 363 ; 2 MyL ft Or. 61, 58; 2 Keen, 184^ 719, 72L 
unauthorized proceedings by, 4 Hare, 598, 599. 
confidential communications to^ — (See OoKFiDJDmAL.) 
authority of, 2 Keen, 681. 
8PE01AL, 

application, 2 Keen, 250. 
SPECIALTY, 

debts, 1 Rusa ft MyL 634. 
SPBOIFIG. 

performance, 1 Sim. ft Stu. 174; 2 Sim. ft Stu. 32 ; 2 Sim. 438; 2 Russi 607 ; 
3 Russ. 149, 435, 541 ; 3 Russ. 613 ; 4 Buss. 7, 301, S75 ; 1 Jac 7^ 494^ 
496; 1 Ruas. ft MyL 90, 237, 296» 530; 3 Sim. 33, 34^ 36^ 39, 449, 461; 2 
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SPECIFIO-^emllm«ed; • 

MjL A Gr. 216^ 316 ; 4 Sim. 129; 3 Ujl & Or. T2; 1 Keen, 88, 130, 409, 
149; 2 Keen, 36, 624; 9 Sim. 396^ 396; 10 Sim. 166, 231, 463, 616; 1 
Beay. 343; 2 BeftT. 26, 467; 4 MyL & Cr. 482, 484; 1 PhU. 391, 706; 1 
Yow A Col. 94, 96, 137, 179, 241, 242, 629 ; 2 Ya ft CoL 63, 64^ 63, 66^ 328, 
329; 2 PhiL 28, 29; 1 CoL 226, 226, 227; 1 CoL 312; 7 Beav. 160; 4 Hare^ 
433, 434, 636; 6 Hare, 218, 219, 2^9a, 219&. 
performanoe lost by delay, 2 Keen, 227, 228^ 
Hen, 1 Rnas. ft MyL 606 ; 3 Myl ft Gr. 421 ; 1 Beay. 624 
legadea, 2 Buaa. 466; 1 PbiL 80; 7 Hare, 381, 382; 2 Keen, 762; 2 Beay. 

260; 4 Hare, 277 ; 2 Beav. 619, 620, 622. 
incnmbranoera^ oonteat between, 1 Rnaa. ft Uyl 364, 
gifts, 2 Rnss. 126; 1 Keen, 423, 426; 1 Ya ft GoL 480; 1 Yo. ft GoL 300. 
SPOLIATION, 

Jurisdiction in oases ot, 2 Buss. 63, 73. 
STAKEHOLDER, 2 MyL ft Gr. 24^ 26. 
STATED AGGOUNT, 3 Sim. 224. 
STATUTE, 

of Umitations, 2 Sim. 467 ; 1 Buss, ft HyL 484 ; 3 ICyl ft Gr. 46 ; 1 Keen, 199, 
222, 223; 9 Sim. 683; 1 Yo. ft GoL 60, 61; 10 Sim. 384; 2 PhiL 464, 466; 
2 Hare, 176; 3 Hare^ 300; 6 Hare^ 42; 2 SioL 483; 1 Russ. ft MyL 200, 
269, 276; 1 Sim. ft Sta. 7. 
of limitations, executor not obliged to plead, 1 RnssL ft KjL 353. 
of ihiads, 2 Ross. 190; 9 Sim. 414) 41& 
preamble o( 3 Rnss. 438. 
operation of| 1 Rusa ft MyL 223. 
retrospective^ 10 Sim. 48. 
construction of) 10 Sim. 49, 79. 
STAYING PROGEBDINGS^HSee FSLAxmcM.) 
STOGK, 

bequests ot, 4 MyL ft Gr. 74. 
STOCKHOLDERS, 

of a corporation, rights o( 7 Hare^ 129, 130l 
SUBPCENA, 

substituted service o( 4 Hare, 306 ; 2 Beav. 609. 
to produce aooounts, 1 Run. ft MyL 360. 

serving oi, 2 Sim. 466; 1 Russ. ft MyL 322, 323, 626; 4 Hare^ 6I8f 2 Beav; 
266. 
SUBSTTTITTION, 2 Sim. 642, 643; 2 Ruas. 185; 9 Sim. 371, 373, 377; 3 Hare^ 
442 ; 2 Keen, 703. 
of "and'' for "or" in a will, 9 Sim. 362 ; 2 Keen, 273. 
SUIT, 

parties to,— (See Pabtos,)— 2 Sim. 387, 388 ; 1 Ya ft Gd. 335. 

against trustees and cestui que trosta, 4 Hare^ 628, 630. 

of infiint, 1 Beay. 466, 686. 

by alien sovereigns and oorporations^ 4 Ru8& 229. 

against lunatk^ 4 Ross. 161. 

for benefit of in&nts^ 1 Jac 629; 1 Yo. ft CoL 668. 
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BUIT'-eonAifiiMd; 

of oraditon» 1 Biub. ft HyL ^4^ 740; 1 Keen, 363; 1 Bmt. 313; 1 FhO. 470^ 

In forma pauperis^ 3 Sim. 129 ; I Yo. GoL 679, 680 ; 2 Beay. 386 ; 1 PhiL 616; 
SKeeD, 149; 1 OoL 171. 

restnint upon, 3 MyL k Cr. 471. 

of residaaiy legatee, 1 Keen, 33, 34. 

in auire droit, coats in, 1 Keen, 67. 

by next friend, 4 Hare, 698; 1 Beay. 585; 2 Han, 148 ; 1 Keen, 67. 

on behalf of plaintiff and otben, 2 Bear. 641, 642 ; 2 Sim. ft Stn. 273. 

of husband and wife^ 2 Keen, 76, 77. ^ 

against iniants, coming of age, 2 Beay. 462. 

against executors, 1 Or. ft PhiL 66, 67. 

upon a bond, 1 PhiL 89, 90, 91. 

beneficial interest in, 1 Phil 784. 

objection of length of time, 4 Hare^ 270. 

dismissed on payment of oosta^ 1 Keen, 256, 267. 
SUNDAYS, 

computation of time^ 1 Phil 104; 9 Sim. 264, 266; 7 Beay. 377. 
SUPPLEMENTAL^ 

answer, 1 Phil 626, 630 ; 10 Sim. 664; 2 Beay. 236; 7 Beay. 284, 287, 288; 
% Sim. 668; 1 Buss, ft Hyl 112; 6Sim. 9; 2 Keen, 190; 4 Sim. 66. 

bill, 2 Myl ft Or. 123; 4 Buss. 360; 1 Russ. ft Myl 323; 6 Buss. 227, 263, 
264, 284; 4 Sim. 81, 82; 2 Myl ft Or. 616; 1 Beay. 46; 2 Beay. 243. 
SUBETY,— (See Pbikoipai^)— 1 Ya ft Ool 222, 223; 10 Sim. 213, 214, 240; 1 
Phil 182, 184; 2 Ya ft OoL 47, 133; 1 Hare, 414. 

cannot control payments of principa], 4 Buss. 169. 

rights ot, 2 Myl ft Or. 376. 

discharge o^ 2 Shn. 14; 2 Buss. 386; 7 Beay. 663; 2 Sim. ft Stu. 462. 

liabUity oi; 2 Sim. 161, 267 ; 2 Buss. 472, 606. 

of a receiyer, 2 Buss. 472. 
SUBPLUS, 

goes to next of kin, 4 Busbl 89. 
SUBPLUSAOE, 2 BusB. 196 ; 3 Myl ft Or. 481, 615. 
SUBBOGATE, 

power o( 1 Buss, ft Myl 109. 
SUBVIVINO, 

partner, 2 Buss. 196; 2 Keen, 639. 
SUBVrVORS, 

construction of the word in a will, 2 Hare^ 26 ; 8 Hare^ 185. 
SUBYIYOBSHIP, 3 Buss. 226 ; 1 Ool 118; 4 Hue, 544, 646. ^ 

of cause of action, when death does not abate, 1 Sim. ft Stu. 250. I 



TAXATION, 

of soUdtor's bill, 2 Myl. ft Or. 525, 1 Beay. 43^ 487 ; 2 Beay. 408. 
of costs, 2 Myl ft Or. 684 ; 1 Beay. 300; 7 Beay. 498. 



r 
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TAXES, 

on mortgaged premiaea^ 4 Russ. 68. 
TECmnOAI^ 

defects, 1 Keen, 185; 3 Beav. 266. 

words, constraction o( in a will, 1 CoL 80, 166; 1 PhiL 636. 
TEMPORARY INJUNCTION, 1 Ross, k Mjl 322, 323. 
TENANT, 

by oorteqr, 2 Sim. 254 ; 4 Hare, 416. 

cannot dispute landlord's title, 1 Rusa A MjL 528 ; 1 Cr. & PhiL 194. 

in common, 1 Rnss. ft MjL 647. 

for Hfb, 1 Keen, U9; 10 Sim. 604; 2 Keen, 242 ; 2 Beav. 470; 1 Ya ft CoL 

317, 320, 322 ; 2 Yo. ft CoL 198, 199; 3 Hare, 210, 216 ; 4 Hare, 381, 382, 

389, 311; 1 Keen, 619; 1 PhiL 435 ; 7 Beav. 235. 
in tail, 10 Sim. 515. 
of cop7 hold, 2 MjL ft Or. 48. 
TESTATOR, 

intention o^ 2 Sim. 274, 276, 326, 327, 501 ; 4 Rnas. 201, 334, 372 ; 3 Ruas. 

200, 201, 348, 420; 1 Jac. 895, 398, 456, 467, 585, 586; 5 Ruasi 35, 39, 

115, 116, 342; 1 Rua& ft MjL 586, 587, 589, 590; 8 Sim. 282; 4 Sim. 64^ 

55; 2 MjL ft Or. 611; 3 MyL ft Or. 155, 613, 614, 615; 1 Keen, 181, 182; 

1 Keen, 61, 63, 825; 2 Keen, 13, 15, 161, 521; 10 Sim. 638, 639; 1 Bear. 

222, 315; 2 Beav. 31, 258; 1 Pba 300, 543; 3 Hare, 64; 1 CoL 52, 115; 

6 Hare, 271. 
incompetency ot 3 Rosa. 456; 4 Ruaa 114, 427 ; 1 Yo. ft CoL 80. 
capacity of; determined hy lex lod^ 9 MyL ft Or. 584,— <9ee Wills.) 
extiinfflc evidence to show circumstances of— (See 'WiLLfl,)^2 Beav. 219; 1 

Jaa 457 ; I Keen, 317, 824. 
TESTAMENTARY, 

instruments, construction of, 4 Hare, 241, 248 ; 1 SinL ft Stu. 64, — (See Wills.) 
power, 4 Russ. 266. 
TESTIMONY, 

of foreign witnesses^ how taken, 2 Rusa 558, 562. 
TIME, 

of expiration of rules^ and orders, 2 Sim. 482. 

the essence of a contract, 1 Sim. ft Sta 178, 599 ; 1 Russ. ft MyL 614; 1 Ya 

ft CoL 94y 95; 1 Hare, 348; 1 Keen, 409; 4 Hare^ 433, 434; 6 Hare, 218, 

219,271; 2 Beav. 25, 184. 
no bar hi case of breach of trust, 1 Keen, 308. 
computation of 1 PhiL 104; 9 Sim. 264, 265. 
TITLE, 

of shareholder, 2 Sim. 297. 

by prescriptions, 2 Russ. 122. 

order to examhie, 4 Russ. 271. 

of landlord, 1 Russ. ft MyL 528 ; 1 Cr. ft PhiL 194. 

to lands in foreign oountriea, 1 Russ. ft MyL 676. 

fiulure o( 3 Sim. 33, 34, 35, 449, 451 ; 4 Sim. 129 ; 2 MyL ft Cr. 706; 2 Beav. 

185. 
of vendor, 3 Sim. 39; 4 Sim. 129; 2 MyL ft Cr. 216. 

Vol. Vin, 48 
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TITLE — oonKmiod; 

of puidiAaer, 1 Ya A Ck)L 491, 612, 613. 

defect in, 4 SUn. 129. 

deeds in poaa eaoi on of mortgagor, 10 fiSm. 614^ 61flL 

deeds destrojed b/ flre^ 10 Sink 616. 

ci principal cannot be disputed bj agent^ 10 Sol 633.. 

depriTing par^ oi; 4 Ujt ft Or. 185. 

notice oi; 2 PhiL 122. 

under a patent, 2 Ph!L 333. 

questicm of what it ia^ 1 GoL 16. 

purchaser not oompelled to take defective^ 1 GoL 103, 104. 

producing documents relating to, T Beav. 294'; 4 Hare, 183. 
TRADE, 

agreement in restraint o( t Bear. 44. 
TRADE KARKfl^ 2 PhiL 157 ; 7 Beay. 89. 
TREATY, 

construction o( 1 Buss, k UjL 676. 
TRESPASS^ 

action ot, 1 Keen, 753. 

jurisdicUon of equity in, I Gr. ft PhiL 298: 

injunction to restrain, 8 Hare, 87. 
TRUST, 1 Jac 57; 5 Russ. 39; 3 Ruas. 598; 4 RusB. 24^ 25; 3 Sim. 12, 13; 2 
HjL ft Gr. 48; 1 Keen, 558, 569, 560, 761; 2 Keen, 274^ 621, 750; 9 Sim. 
614; 2 Bear. 604; 4 MjL ft G& 429, 431; 1 PhiL 157, 168; 2 Ya ft Gol 80. 

execution oi; 7 Hare, 808 a; 1 GoL 135 ; 7 Beay. 448. 

fidlure oi( 7 Beay. 65. 

what words create^ 1 Jae^SlO; 2 KyLftGr. 691; 2 Keen, 657; 2 PhiL 146^ 
148. 

breach ot, 2 Russ. 54 ; 1 Beay. 130, 496f 4 K7L ft Gr. 361. 

parol eyidence to proye^ 4 Russ. 348; 3 MyL ft Gr. 230. 

of personal property, created by parol, 1 Keen, 558, 559; 2 Yo. ft GoL 80; 1 
PhiL 157. 

by implication, 4 Russ. 42T. 

existence o( tried by Juiy, 5 Rusbl 263. 

yoid fbr uncertamty, 1 Russ. ft KyL 236; 2 Keen, 274. 

yoid §at romotenesa^ 3 Sim. 583. 

estates of idiots and lunatics, 2 MyL ftGr. 640. 

estate, mortgage o^ 3 MyL ft Gr. 70. 

gift upon, 2 MyL ft Gr. 694. 

time^ no bar to^ 3 MyL ft Gr. 46. 

yalidity oC 3 MyL ft Gr. tO. 

estate goes to the heir at law, when, 1 Keen, 43. 

estate^ diiposition o( by cestui que trust, 4 Hare^ 414, 431. 

fond, hiyestment o^ 1 GoL 188 ; 7 Beay. 386, 886; 2 Keen, 620. 

ibr charitable purposes^ 1 Keen, 128 ; 2 Keen, 159, 161 ; 4 Hare, 689. 

no particular word necesaary to create^ 1 Sim. ft Stu. 88. 

declaration oi, in equity, 1 Beay. 490, 492 ; 1 Keen, 559, 560i 

created fbr payment of debtS) 2 Keen, 94, 95. 
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TKUST-^oMfifMttl^ 

Mil to compel perfbrmanoe of 2 Keen, 98, 100. 

termination oC 2 Ceen, G71 ; 1 Beay. 605. 

acceptance of; 9 Sun. 123 ; I Beay. 442. 

fy»d, jurifldietioii over, 9 Sim. 49, 61 ; 4 Uyl A Cr. ITT ; 2 Keen, 620. 

ezecotoiT, cenatniclioa ^ 1 Beay. 73. 

in &yor of aliettfl, 1 Beay. 94; 4 lCyL& Cr. 533. 

deed, wHneeaes to, 2 Beay. 128. 

traoafer of legal title of; bj inflmt, 1 Or. k PhU. 145, 147. 
TRUSTEES, 3 Buaa. 240, 475, 476; 4 Boss. 24, 25, 64^ 114, 301; 1 Jac 449; i 
Buss, k Ujl 56; 3 MyL ft Gr. 695; 1 Keen, 42; 2 To. ft GoL 468. 

and cestui que trusts^ 1 Jaa 449; 1 Buss, ft MyL 538, 539 ; 3 Mji ft Or. 45; 

1 Keen, 42; 2 Keen, 750; 7 Hare, 308a; 4 Haret, 530. 
for public purposes, power o^ 4 Hare^ 60. 

parties to a suit» 1 To. ft GoL 429. 

responsibUity o( 2 Sim. 368; 1 Buss, ft MyL 538, 539; 3 Sim. 273; 2 Buss. 

325, 631 ; 3 Buss. 398; L Jac. 202 ; 1 Keen, 42^ 3 Hjl ft Gr. 496; 2 To. 

ft OoL 191 ; I Beay. 130, 496, 527 ; 4 Uyl ft Cc 361 ; 1 Beay. 337, 385, 

386; 4Hara, 556, 557; 1 Ta ft GoL 28. 
removal o( 1 Beay. 496 ; 10 Sim. 254. 
notice to^ 2 Keen, 53, 54. 

of cbaritj estates, 3 Buss, 398 ; 1 Buss, ft MyL 753. 
appTication of surplus by, 2 Beav. 512. 
incapadtated from becoming purbhasers, 1 Buss, ft MyL 539, 54Q ; 3 Km. 49; 

2 Keen, 732 ; 4 Hare, 263; 4 MyL ft Gr. 93. 

equity wiU sustain their bona fide acts, 1 Buss, ft Ufl. 763 
Jurisdiction of oourt to appoint, 2 Myl. ft Gr. 304. 
right o( to employ a derk, 3 HyL ft Gr. 1il ; 1 Beav. TM, 
oompensation of; 3 MyL ft Or. 51, 53 ; 1 GoL 263. 
power of equity over, 4 Hare, 589. 

taking benefldally, 2 Keen, 654 ; 1 Phil. 5, 7 ; 4 Hare, 606; 1 Keen, 325. 
when charged with interest, 4 Hare, 505 ; 2 Sim. ft Stu. 397. 
^misapplication of money l9y, 1 'Keen, 579; 2 Beay. 429. 
cont'maatioa in office o^ i Keen, 583. 
of marriage settlement, 1 Keen, 743; 1 Gr. ft PhD. 134. 
resignation oC L Kee^ 763 ; 1 Beay. 583. 
appointment o( 1 Keen, 763 ; 10 Sim. 254; 2 Ya ft GoL 468. 
expeoses of; 5 Hare, 8 ; 1 Beav. 175. 
duty o^ 2 Keen, 159; 2 Beay. 476; 2 Ya ftOoL 191 ; 4 Hare, 66; 1 G^ 135, 

138, 188. 
eotitled to iademalty for disbursement^ ftc, 1 Beay. 175 ; Z Hare. 8. 

If 

UNCEBTAINTY, 

bequest, void fbr, 2 Beay. 281 ; 4 Hare, 254 ; 2 Keen, 13 ; 9 Sim. t»t)9; 1 PML 

191. 
anil, .yoidi^ 4 Bixss. 313^ 375^ 3 MjL ft Or, 612; 2 Beay. 114. 
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UNCERTAJNTY— amttiMMi; 

trust, void for, 1 Raaa. ft MjL 236. 

of Iaw, refusing costs on account o( 1 To. & GoL 13, 13. 
UNCONSCIENTIOUS^ 

defenoe, 3 Russ. 466. 
UNCONVERTED, 

property, disposal o^ 1 To. & CoL 324. 
UNNECESSARY, 

proceedings, costs o( 1 Col. 163 ; 2 Bear. 34>. 
USES, 3 Russ. 156; 1 Russ. A MyL 261 ; 3 Sim. 301 ; 3 Hare, 26*7. 
USURY, 1 JaOL 149; 1 Russ. k MjL 62 ; 2 Sim. 483 ; 1 Phil 89, 90. 

legality of debt, 2 Sim. 483 ; 3 Russ. 396. 

defendant may demur, when, 2 Sim. 182. 



VALIDITY, 

of contracts, 1 PhiL 161, 163. 

of bequests, L PhiL 199 ; 1 Yo. & CoL 201, 202 ; 1 CoL 394, 396. 
of deed, proof o( 1 CoL 317. 
of agreement, establishment o^ 1 Russ. ft MyL 394. 
VALUABLE, 

consideration, 3 Russ. 166 ; 4 Russ. 626 ; 1 Russ. ft MyL 293 ; 1 PblL 714. 
consideration, purchase for, without notice, 3 HyL ft Cr. 479. 
VENDEE, 

death of, 3 Russ. 492. 
VENDORS, 

and purchasers^ 3 Russ. 613 ; 1 Jac. 169 ; 1 Russ. ft MyL 310 ; 3 Sim. 39, 392, 
394; 10 Sim. 460, 412, 463, 616; 1 Beav. 68; 2 Beav. 25, 186, 304; 4 
MyL ft Cr. 484; 1 Cr. ft Pha 266; 1 PhiL 391, 692; 1 Yo. ft CoL 94, 95, 
241, 612, 613; 2 Yo. ft CoL 40, 66; 1 Hare, 44; 1 OoL 103, 104, 223; 1 
CoL 226, 227 ; 8 Hare, 221, 222. 
lien 0^ 1 CJr. ft PhiL 265 ; 2 Ya ft CoL 40 ; 4 Russ. 341, 429 ; 3 Sim. 602 ; I 

Sim. ft Stu. 446. 
title 0^ 1 Russ. ft MyL 296, 310, 320. 
action by, 1 Russ. ft MyL 423, 424. 
when must exhibit title to vendee, 1 Sim. ft Stu. 465. 
VESTED, 

interests, 4 Sim. 24, 26, 120; 1 Russ. ft MyL 660, 654; I Russ. ft MyL 208; 
1 Beav. 667; 2 Beav. 227 ; 2 Keen, 676; 1 Beav. 170; 1 Or. ft PhiL 248, 
249 ; 2 Yo. ft CoL 30 ; 2 Hare, 14, 16 ; 1 CoL 45, 47, 273 ; 7 Beav. 496. 
legacies, 2 Yo. ft CoL 138; 1 CoL 284, 286; 7 Beav. 495 ; 4 Sim. 296. 
VERBAL, 

agreement, 2 Russ. 190. 
VOID, 

transactions, 1 Yo. ft CoL 678. 
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VOLUNTARY, 

oonv^yance; 1 Jac 558; 3 Sim. 12 ; 5 Ruaa. 12 ; 2 Uyl k Cr. 549; 2 Bea7. 

345. 
flettlement, 10 Sfan. 580; 1 Fha 267; 1 Jao. 558; 3 Sim. 12 ; 1 Sim. ft Stu. 

3n. 

contract^ execution o{ 4 Hare, 78; 2 Keen, 98, 100. 

trusts, 4 MjL ft Cr. 671 ; 1 PhiL 347, 349; 1 Keen, 134, 136, 558, 55i9, 560. 

deed, set aaide^ 2 Sim. ft Sto. 57. 

WAIVER, 2 Beav. 304; lYo.ftCoL491; 2 PhiL 647, 648 ; 9 Sim. 468; 1 Bear. 
593. 

of ooDdition of sale, 10 Sim. 412. 

of written contract, 1 Cr. ft PhiL 61. 

of contempt, 1 PhiL 558, 559; 4 Hare, 596. 

of right of re-entiy, 2 Russ. 176. 

of oath to answer, 1 Sim. ft Stu. 394. 

in matters of practice, 1 Jaa 522. 

of defect of title, 2 MyL ft Cr. 214. 

of settlemeDt, 1 Keen, 142. 
WASTE, 2 Beay. 470 ; 7 Hare, 221 ; 4 Hare, 381, 382. 
WATER COURSE, 

rights of owner o^ 1 Sim. ft Stu. 203. 

adverse enjoyment for twenty jears presumption of title, 1 Sim. ft Stu. 203. 
WIDOW, 

interest on legacy to, 2 Sim. 25. 

of mortgagor, payment of costs o( 2 Sim. 543. 

dower of,— {See Dowbr. 

election olj — (See Elbction.) 
WIFE, 

equity oC 2 Sim. 178^ 179; 1 Keen, 73, 74; 9 Sim. 606; 1 CoL 93, 94; 4 
Hare, 9. 

and children, settlement upon, 9 Sim. 602, 604, 606. 

estate of; not liable for debts of fiunily, 10 Sim. 239. 
WILLS, 

construction oC 2 Sim. 326, 327, 501 ; 2 Russ. 185; 3 Russ. 201, 206, 222; 3 
Rus& 233, 293, 303, 304, 348, 351, 359; 4 Ross. 70, 77, 87, 209, 352, 372, 
388, 401, 419, 420, 422 ; 1 Jaa 319, 349, 456, 457, 504, 585, 586; 5 Rubsl 
151, 322, 324; 1 Russ. ft MyL 208, 209, 625, 541, 586, 587, 589, 590, 616, 
630, 633 ; 8 Sim. 262, 282, 377, 421, 574 ; 4 Sim. 54, 55 ; 1 Keen, 181, 182 ; 
2 MyL ft Cr. 611, 691, 692, 709; 3 MyL ft Cr. 154, 601, 613, 614^ 615; 1 
Keen, 245, 416^ 551, 693, 825 ; 2 Keen, 13, 15, 19, 264, 266, 269, 675, 581, 
603, 633, 704, 705; 2 Keen, 763, 793; 9 Sim. 58, 323, 362, 377; 9 Sim. 
501, 502, 526, 650, 652 ; 10 Sim. 288, 375, 897, 601, 638, 639, 641 ; 1 Bear. 
196, 567, 581; 2 Boat. 59. 70. 260, 520; 4 Myl ft Or. 59, 341, 342, 646 
671; 1 Cr. ft PhU. 281, 283; 1 PhiL 80, 81, 87, 187, 188, 300, 301, 363, 
636» 642, 54i>, 646^ 623, 634 ; 1 Yu ^ CoL 299, 300, 30^ 311, 499, 724; 2 
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> To. & Ool, 138, S36, 300 ; 1 Hate, 481 ; t Hara^ 14, 15, 17, S6, 67, 268, 21% 

873, 274, 282, 283; 3 Hare, 64, 140, 141, 442 ; 1 OoL 12, 80, 115, 117, 16€^ 

161, 272; 7 Bear. 8^ 9, 187, 188, 436^ 437 ; 4 Hare^ 253, 385, 543 ; 6 Ban, 

271; 8^ara,48, 185. 
eztrinaio evidence adoiitted to exj^aln, 2 fiim. 502 ; 3 MjL k Or. 614; 4 HaN^ 

216, 253, 488, 543. 
revocation oC 2Baa8.91; 3 Rlifl8.487; 5Siiii.2; 2 MjL ft Gr. 438, 441, 442, 

611 ; 1 Keen, 63, 380, 381, 423, 425; 5 Hare, 47. 
proof ot, 2 RusB. 92 ; 3 Rosfl. 440. 
proofed lost, 3 Sim. 312. 

eourta are boond to vphold when they can, 8 Hara^ 48. 
republication o( 3 Rosa. 376 ; 3 Uyl ft Cr. 376. 
distinction between the words "own " and *'aoIe^" 2 IfjL ft Or. 692. 
charge by, upon real estate^ 1 Keen, 561. 
of peraonal estate witneeaea to^ 3 Ruas. 440. 
of peraonal estate, governed by the lex loei ot testator, 3 MyL ft Gr. 684; 4 

Ujl ft Cr. 81. 
of real estate, governed by the lee rej ««ta^ 3 MyL ft Gr. 684. 
setUng aside o^ 3 Ruas. 466. 
endorsement on, 6 Hare, 47. 
void for uncertainty,-— (See UmsETAiMTT.) 
ezecution of power by, 9 Sim. 242,-- (See Powxm.) 
duly executed, to be carried into effect^ 1 Sim. ft Stu. 61. 
probate o( 3 MyL ft Gr. 710; 9 Sim. 114; 1 fieav. 442; 1 PhiL 297 ; 10 Sim. 

328. 
probate of foreign, 1 Jao. 90. 

what passes under words '* out-standing debts owing,** 1 Sim. ft Stu. 603. 
words of, to be taken in their ordinary sense^ 1 Russ. ft MyL 689. 
should be legibly written, 3 Sim. 29. 
mistake in, 1 PhiL 146. 

attesting witnesses to, cannot receive legacies, 3 Sim. 41. 
eonstrued according to rules of common law, 3 MyL ft Gr. 613. 
•ad voluntary settlements, no difTerence in nature of, 10 Sim. 590, 592, 693 ; 

1 Beav. 73. 
value of former decisions in relation to, 10 Sim. 641. 
persons answering description in, 1 PhiL 289. 
WITNESSES, 

commission to examhie, 1 Gr. ft PhiL 153; 2 Beav. 136, 137, 138; 1 PhiL 

460. 
examination of, 2 Sim. 232; 3 Russ. 207; 4 Russ. 117, 234; 1 Keen, 6; 2 

Rubs. 264, 255; 1 Jac 341 ; 1 Russ. ft MyL 430, 431, 661 ; 3 MyL ft Gr. 

660; 1 GoL 317; 10 Sim. 124, 313, 316, 331. * 
re-examination of, 3 Sim. 316, 317, 498. 
examination of de bene erne, 3 Siru. 459 : 2 Beav. 191. 
death of, 2 Russ. 266. 

interested persons not allowed to be, 3 Russ. 382, 384. 
oonfidential relatioDS not allowed to be^ 4 Rusa 191. 
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WTTHEaSES— eonAtMd^ 

to k nW, 9 Bun ue. 

protected ftoro urest^ 1 Bun. & H^ 33. 

nftiMl to atuwer lic/in« k muter, I Kiua. A U/L 360. 

oompeteiiiy ot; 1 Bon. t H7I 430,431; 1 Be*v. 409, 3 Beav. 136. 

to Impeach an instrnmeD^ S Keen, bi, &3, 

to deltet trust deed, 3 Be*T. 13B 

bnpetoliingcredlUUV 0^1 Beav. 631; 1 Om. ft Sta. 409. 
WOBDa; W 

■ulBcleDt to pMa real eetate, 8 Sim. 40I. 

waiT, ' ■ 

oT execaticm, wben proper, 3 Sfaa. 40T. 

of iMJrtance^ when proper, 3 Bnn. 40T. 

of fieri fiieiat. 3 IC7L ft Cr. 4IT. 

of « <QWi^ B BuMb IBS ; 3 Ban. 601 ; 8 Bum. 418, 613, 613 ^ I Jno. 564. 

oT tliga, a lljlk Or. ill; 4 am. BIT. 

oT MTliorar^ 1 Jao. GS. 
TBITTBN, 

•gTeement, proof of, I Ja& 340. 

iiMtniiiienta, relbnnatioa of; 1 Bow. ft UjL 43B. 

Inatnimaiiti, iutereat ondo', 1 Rata, ft II;L 048; 

Inibnmentti eHdenoe oi; 3 Bew. 638, 

order, waiver o^ 1 Fha 64t, 048. 

»A^,tlfHnl,^| rridetuM o^ 1 CtA. SI&. 
TBONa, 

n between, 1 Or. ft PhO. 38. 
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